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Headnote : Kopnota 

Per DE BEER, J.P.: The quantum of proof required to discharge the onus cast, in certain 
circumstances, by section 29 (1) of Act 24 of 1936 on a person in whose favour a 
disposition has been made is a balance of probabilities in his favour. 
The intention to prefer may be gathered from various circumstances, but the question to 
be answered is not whether the insolvent should have realised that the effect of the 
disposition would be to disturb the proper distribution of his assets, but rather whether, 
as a fact, he intended it to have that effect. 
In considering whether the disposition was made in the ordinary course of business, the 
test which the Court has to apply is an objective one; it must have reference to a 
disposition between persons who are solvent; and the element that the insolvent's 
liabilities exceeded his assets must be ignored. Consequently the test formulated by DE 
VILLIERS, J.P., in Fourie's Trustee v van Rhijn (1922 OPD 1) must be applied. 
Per HORWITZ, J.: The question whether the challenged disposition was, or was not, in 
the ordinary course of business falls to be decided by the consideration whether the 
disposition was made in a manner and at a time which would not, to ordinary solvent 
business men, appear to be unbusinesslike or anomalous or surprising. 
On the question of an intention to prefer, which is a question of fact, the test to be 
applied is: Was the intention to prefer the dominant, operative or effectual intention in 
substance and in truth. 
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Case Information 

Appeal from a decision in a magistrate's court. The facts appear from the reasons for 
judgment. 
S. Miller, for the appellant: The onus was on the respondent to prove absence of 
intention to prefer and that the disposition was in the ordinary course of business; see 
sec. 29 (1) of Act 24 of 1936; Mars, Insolvency (4th ed., p. 238); Estate Hunt v de Villiers 
(1940 CPD at p. 111); Swanepoel, N.O v National Bank (1923 OPD at p. 36). The 
mental state of the insolvent at the time of disposition is the crucial factor; see Giddy, 
Giddy & White's Estate v du Plessis (1938, E.D.L. at p. 79), Malherbe's Trustee v Dinner 
(1922 OPD at p. 24). In inferring the insolvent's mental state it is important to determine 
whether he contemplated sequestration, and regard must be had to all the 
circumstances; he is 
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DE BEER JP 
presumed to have intended the consequences of his act; see Mars (supra at pp. 234 - 
6); Malk (Pty.) Ltd v Franks & Solomon, N.O. (1935 TPD at p. 91); Giddy, Giddy & 
White's Estate v Hughes & Co. (1937, E.D.L. at pp. 354 - 5). It is not enough for the 
insolvent to show that he nourished some hope of avoiding sequestration and tiding over 
his difficulties; see Malk's case (supra, at p. 93); Swanepoel's case (supra at p. 37). No 
great assistance can be derived from the insolvent's evidence; see Rex v Ismail (1920 
AD at p. 319); Rack's Estate v Carson (1921 CPD at p. 614); Mars (supra at p. 233). As 
to the tests to be applied in order to determine whether a disposition was one made in 
the ordinary course of business, see Fourie's case (1922 OPD at pp. 4, 5 and 6); 
Malherbe's case (supra, at p. 19); van Eeden's case (1922 OPD at p. 149); Estate Wege 
v Strauss (1932 AD at p. 85); Hunt's case (supra, at pp. 110 et seq.); Malk's case (supra, 
at pp. 91 - 3); Giddy's case (1937, E.D.L. at p. 354); Giddy's case (1938, E.D.L. at p. 81); 
van Schalkwyk's case (1947 (2), S.A.L.R. at p. 1044). 
P. J. van Blerk, for the respondent: The onus was on the trustee, see Estate Hunt v de 
Villiers (1940 CPD at p. 90). He must clearly and conclusively prove that immediately 
after making the disposition the insolvent's assets exceeded his liabilities. 
Featherstone's Estate v Elliott Bros. (1922, E.D.L. at p. 235); Klukowski's Trustee v 
Hesselmann (1923, S.W.A. 16); Mars, (supra, at p. 229). As to 'intention to prefer' and 
'ordinary course of business', see Fourie's Estate v van Rhijn (1922 OPD 1); Mal. 
herbe's Trustee v Dinner and Others (supra); van Eeden's Trustee v Pelunski & Mervis 
and Others (supra); Swanepoel, N.O v National Bank (1923 OPD 35). 
Miller, in reply. 
Cur. adv. vult. 
Postea (November 18th). 
Judgment 

DE BEER, J.P.: The pleadings in this matter disclose that the plaintiff in the court below, 
in his capacity as trustee in the insolvent estate of one Gert Johannes Pretorius, 
instituted action against the defendant for an order setting aside the pledge of a certain 
motor-lorry made by Pretorius to the defendant on the 17th February, 1947, as security 
for the amount of his indebtedness to the defendant under a contract of sale relating to 
the lorry 
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DE BEER JP 
in question. The estate of Pretorius was placed under sequestration on the 1st May, 
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1947, and, it is alleged by the trustee, that the disposition of the lorry was made by him 
at a time when his liabilities exceeded his assets, that it was made with the intention of 
preferring the defendant over his other creditors and that it is in consequence void under 
the provisions of sec. 29 (1) or sec. 30 of the Insolvency Act, 24 of 1936. In his plea the 
defendant denies that the liabilities of Pretorius exceeded his assets at the time of or as 
a result of the disposition or that it had the effect of preferring the defendant over the 
other creditors. The defendant further avers that Pretorius had no intention of preferring 
him over the other creditors and that the disposition was made in the ordinary course of 
business. 
The trial was presided over by the additional magistrate who entered judgment for the 
defendant with costs and against this judgment the present appeal is brought on 
grounds which may be summarised as follows - the presiding officer erred in holding that 
the disposition was made in the ordinary course of business and that Pretorius had no 
intention to prefer the defendant over the other creditors, and, in arriving at this 
conclusion he failed to appreciate that under sec. 29 (1) the onus of proving these two 
factors was upon the defendant or, alternatively, he erred in holding that this onus had 
been discharged by the defendant with the result that the judgment was against the 
weight of evidence and bad in law. 
Mr. Miller appearing on behalf of the plaintiff, conceded that an adverse decision on sec. 
29 (1) would eliminate consideration of the claim based on sec. 30 and contended that 
the plaintiff had produced the necessary evidence entitling him to succeed unless the 
defendant discharged the onus cast on him by sec. 29 (1). For the purposes of this 
appeal and in spite of the strenuous efforts by Mr. van Blerk to show that the evidence 
does not justify the finding that Pretorius' liabilities exceeded his assets, I shall 
nevertheless assume in favour of the plaintiff that he has proved (a) that there was a 
disposition in terms of sec. 2 of the Act, (b) that the defendant was a creditor prior to and 
at the time of the disposition, (c) that the liabilities of Pretorius exceeded his assets, (d) 
that the disposition had the effect of preferring the defendant over the other creditors, 
and (e) that the estate of Pretorius was sequestrated within six months of the disposition. 
The only remaining question therefore is whether the defendant has discharged the onus 
admittedly cast on him by the section. 
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I shall at this stage consider what the nature of this onus is: what elements must the 
defendant establish and what quantum of proof must he produce? With reference to the 
latter, Mr. Miller contended that not only is the onus resting on the defendant a heavy 
one, but it must be affirmatively proved - Estate Hunt v de Villiers (1940 CPD 79 at p. 
111) - and 'if he leaves the answer doubtful, judgment must go for the plaintiff' - 
Swanepoel, N.O v National Bank of South Africa (1923 OPD 35 at p. 36). These dicta it 
was urged suggest a greater measure of proof than 'the balance of probabilities' usually 
insisted on in civil suits. To this I do not accede; for whatever doubts may previously 
have existed, the matter has now been authoritatively settled by the judgment in Gates v 
Gates (1939 AD 150 at pp. 154 and 155). The principles there enunciated were 
subsequently applied in a case under the insolvency law involving fraud - Bagus v Estate 
Moosa (1941 AD 62 at p. 71), where TINDALL, J.A., held that the onus was discharged 
by a preponderance of probability adding: 
 'As stated in Gates v Gates (1939 AD at p. 155), the standard of proof required in a civil case involving a 

criminal charge is not essentially different from that in other civil cases, but for the reasons there 
indicated the Court will be less easily convinced that the balance of probabilities is in favour of the 
plaintiff.' 
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To revert to the questions what the nature of the onus on the defendant is, and what 
elements he must establish, it should be borne in mind that proof of intention to prefer 
does not preclude the disposition being in the ordinary course of business - see van 
Eeden's Trustee v Pelunski & Mervis and Others (1922 OPD 144); Rex v Abrahamson 
(1920 AD 283), and Rex v Patel (1932 TPD 130 at p. 133). The intention to prefer may 
be gathered from various circumstances but the question to be answered is not whether 
the insolvent should have realised that the effect of the disposition would be to disturb 
the proper distribution of his assets, but rather whether as a fact, he intended it to have 
that effect - see Thurburn v Steward (3 L.R.P.C. 518) and 
 'However satisfied the Court may be that the debtor should have known that it would have this effect, yet 

if the facts show that, through, e.g., folly or excessive sanguineness the debtor did not as a fact think so, 
he cannot be held to have had the intention to prefer. It follows that for such an intention to exist there 
must have been a direction of the insolvent's mind to the particular disposition.' 

Mars, Law of Insolvency (3rd ed., at p. 208). Some of the circumstances the Court may 
consider are whether the liabilities exceeded the assets, when sequestration was 
contemplated or whether it was 
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the obvious or inevitable result of the disposition, whether pressure was being applied by 
the creditor and, if so, the extent and nature of the pressure, whether the disposition was 
made in settlement of an antecedent debt and many others: but these circumstances 
taken separately need not necessarily be conclusive of an intention to prefer. 
The argument that an insolvent must be taken to have intended the necessary 
consequences of his acts and must therefore be presumed to have intended to prefer 
where such is the result of the disposition has, to my mind, been effectively disposed of 
by DE VILLIERS, J.P., in Malherbe's Trustee v Dinner and Others (1922 OPD 18 at pp. 
24 and 25), where the learned JUDGE-PRESIDENT states: 
 'It is however contended that the principle should be applied that everyone must be taken to intend the 

necessary consequence of his acts, and that as Malherbe must have known that the consequence of the 
pledge would be to (indirectly) prefer Dinner above his other creditors in the event of sequestration he 
must be taken to have intended to prefer Dinner. Now even if it be assumed that such an indirect or 
oblique preference falls within the scope of the Insolvency Act (a point which has already been touched 
on), the contention still seems to me to involve one fallacy at least. It is true that the doctrine of intending 
the necessary consequences of one's acts was applied in some cases under the old law, but it was 
applied in quite different circumstances. It was applied only after another fact had first been established, 
viz.: that the insolvent 'contemplated sequestration'. Contemplation of sequestration had already been 
defined as meaning 'expectation of sequestration', or in other words 'knowledge that sequestration was 
sub stantially inevitable'. Well, when it was once proved that a debtor made a payment to one creditor at 
a time when he knew that sequestration was substantially inevitable, it can easily be seen why a court of 
law would infer, in the absence of any evidence to the contrary, that the debtor had the intention to prefer 
the creditor: in fact, in the absence of a strong pressure or other exceptional reason, it is difficult to see 
what other intention such a debtor could have had.' 

The evidence bearing on the question whether the intention to prefer was negatived by 
the defendant is to this effect. The insolvent purchased the lorry in question from the 
defendant during February, 1946, for £150. He paid a cash deposit of £30 and certain 
monthly instalments of £5. When on the 11th February, 1947, he was three monthly 
instalments in arrear, the defendant, without further ado issued summons for £55 being 
the whole balance due. Also about this time he had been called upon to complete a 
building contract entered into with one Gerber, he received a letter of demand for £299, 
summons was issued against him for £6 and final notice of intention to proceed against 
him 
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DE BEER JP 
for another amount of £6 was given. Yet in spite of all this his position was not hopeless. 
The schedules of his liabilities and assets, which I accept as substantially correct, reveal 
a deficiency of £67 only. Amongst his assets there figures a plot at Bainesvlei which the 
insolvent valued at £1,800. At the time of the disposition he expected and hoped, and I 
think not unreasonably, to obtain £2,000 for it and had this materialised he could have 
paid his liabilities in full and had a surplus of some £200. On interviewing the defendant's 
attorneys he ascertained that their instructions were to attach the plot and this step he 
realised would be disastrous to him. The trial court believed the insolvent when he states 
that he wished to avoid this: he hoped to gain time and thereby be able to save his 
estate, to sell the plot to the best advantage and to pay all his creditors in full. Time to 
him was vital and to obtain this he agreed to pledge the lorry. He knew the defendant 
only casually since the purchase of the lorry and on the evidence it is difficult to 
understand why he should have singled out for preferential treatment, the man who 
treated him so harshly. And in this connection the following appears pertinent: 
 'Where, however, behind the selection and payment there appears to be some other compelling 

intention, the intention to prefer is not necessarily to be regarded as the dominant intention. The former 
intention indeed may so powerfully animate the debtor, that the intention to prefer may be said to have 
been wholly inactive.' 

per PITTMAN, A.J.P., in Giddy, Giddy and White's Estate v du Plessis (1938, E.D.L. 73 
at p. 79). In the instant case I think the insolvent's sole or at least predominating motive 
in pledging the lorry was to benefit himself. In Sharp v Jackson (1899, A.C. at p. 427), 
Lord MACNAGHTEN stated: 
 'I think the question of pressure is left precisely as it was under the old law, and I think the word 

'preference' in itself involves and imports a free choice. Now I do not think that this gentleman at the time 
when he executed this deed was in a position to exercise a free choice. He was under an overwhelming 
sense of imminent peril. The fact that two years before he had had this deed prepared shews that he had 
a sense of his dangerous position before his mind at that time; and at the last moment when it became 
certain that he would be exposed to bankruptcy and all its consequences, including the examination that 
would follow, he executed the deed. I think he executed it simply with the view of protecting himself. I 
doubt whether he had any intention of preferring creditors. I think he only regarded himself. If he 
regarded the creditors at all it was only with a very secondary view.' 

On this question I therefore agree with the trial court that the defendant has established 
an absence of intention to prefer. 
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The further problem whether the disposition was made in the ordinary course of 
business is not so easily disposed of. The test to be applied has been discussed in 
several decided cases. Although evidence was not led to show that the disposition was 
in the ordinary course of business, it seems that the Court may take judicial cognisance 
of what business men would have done in the circumstances - see van Eeden's Trustee 
v Pelunski (supra). In perusing the decided cases on this aspect there appear to be two 
major questions on which opinions differ and they are firstly, whether the test to be 
applied is subjective as suggested by Sperryn's and Dommisse's Trustee v National 
Bank (1923 TPD 166) and Dreyer's Trustee v Hanekom (1919 CPD 196), or whether the 
test is objective as indicated by Insolvent Estate Rack v Carson (1921 CPD 612 at pp. 
614, 615); Fourie's Trustee v van Rhijn (1922 OPD 1); Marais' Estate v Vermooten 
(1922, E.D.L. 266 at p. 282); and Brand's Trustee v Osman (1926 NPD 253). On 
consideration I am of the opinion that the balance of opinion favours the latter view and 
this I shall adopt. The second question on which the decisions differ is that, when 
considering whether a disposition is in the ordinary course of business the Court should 
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confine its attention to the actual disposition - Fourie's Trustee v van Rhijn (supra); 
Malherbe's Trustee v Dinner (supra); and Brand's Trustee v Osman (1926 NPD 253); or 
whether it is entitled to consider all the circumstances - van der Westhuizen's Trustee v 
van der Westhuizen (1923 CPD 70) and Malk (Pty.), Limited v Franks and Solomon N.O. 
(1935 TPD 85). I am inclined to think that the first alternative is too narrowly stated as 
appears for example from Jacobson and Co.'s Trustees v Jacobson and Co. (1920 AD 
75 at p. 79) where DE VILLIERS, A.J.A., said: 
 'Now before the Court would be entitled to say that the disposition was in the ordinary course of business 

it would have to be satisfied that it is in possession of all the facts, for only then would it be in a position 
to decide whether the contracts themselves, which form the basis of the transaction, are genuine; since a 
delivery that rests on a contract which itself is open to question cannot be said to be a delivery in the 
ordinary course of business.' 

Then in Estate Hunt v de Villiers (1940 CPD 79 at p. 110) DAVIS, J., whilst adopting the 
test as formulated by DE VILLIERS, J.P., in the three cases there referred to, does so: 
 'subject to two important qualifications. The first is that the terms of any contract which formed the basis 

of the disposition are relevant, as was recognised by DE VILLIERS, J.P., himself and as is clearly shown 
by the case of Jacobson & Co.'s Trustees v Jacobson & Co. (1920. AD 75 at p. 79). The other is, 
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HORWITZ J 
 that in looking at the disposition itself the Court must necessarily bring the actions of both parties under 

review.' 

In passing it will be noticed that the learned Judge erroneously attributes the judgment in 
the Jacobson case to DE VILLIERS, JUDGE-PRESIDENT of the Orange Free State. 
This second alternative is again too widely stated more especially when counsel sought 
to introduce the excess of liabilities over assets as an element in deciding whether a 
disposition is in the ordinary course of business. In support of this contention, reliance 
was placed on Giddy, Giddy and White's Estate v Hughes and Company (1937, E.D.L. 
335 at p. 353); Estate Wege v Strauss (1932 AD 76 at p. 85; and Malk (Pty.), Limited v 
Franks and Solomon, N.O. (1935 TPD 85 at p. 91). But I find no support for this 
proposition in these judgments. On the contrary, where the Court is called upon to 
consider whether a disposition is in the ordinary course of business, I am of opinion that 
it must refer to a disposition between solvent persons; for I fail to envisage any formula 
which could be applied in deciding whether a disposition is in the ordinary course of 
business where one or both contracting parties is insolvent. In fact, the dictum of 
WESSELS, A.C.J., in Estate Wege v Strauss (supra at p. 85) goes even further, for the 
learned ACTING CHIEF JUSTICE there stated: 
 '..... you are not to strain the point that the person who made the payment was in pecuniary difficulties.' 

The element that the liabilities exceeded the assets, must, to my mind, be ignored and I 
therefore propose adopting and applying the test formulated by DE VILLIERS, J.P., in 
Fourie's Trustee v van Rhijn (supra at p. 6) whether 
 'the payment or disposition is in accordance with the common and well known principles and practice of 

business, so that the payment would be recognised as a commonplace business transaction by a 
business man and cause him no surprise.' 

The facts already referred to, in discussing the intention to prefer, reveal that the 
insolvent expected to stave off insolvency if he could obtain an extension of time in 
which to dispose of his main asset, the plot; the only method in which he could obtain 
the desired facilities from a pressing creditor was to pledge the lorry; his position was by 
no means hopeless and he did not contemplate sequestration. These are the findings 
arrived at by the trial court and there appears to be no valid reason to disturb them and I 
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am therefore of opinion that the appeal must be dismissed with costs. 
HORWITZ, J.: I agree that the appeal should be dismissed. In 
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view, however, of certain legal issues raised in the course of the argument for the 
appellant, I deem it desirable to set out the grounds for my conclusions. 
The appellant seeks to avoid the transaction under the provisions of sec. 29 (1) of the 
Insolvency Act, or, alternatively, under those of sec. 30 thereof. In the view I take of the 
case and in the light of the former section, I find it unnecessary to discuss the factors 
which a trustee must establish under sec. 30, because if, as I think, the respondent has, 
under sec. 29 (1), discharged the onus resting upon him of showing that the disposition 
was not made with the intent to prefer one creditor above another, it must necessarily 
follow that the trustee has failed to establish the intention of preferring one of his 
creditors above another under sec. 30 in respect of the same transaction, and between 
the same parties. For this reason I propose to confine myself to the consideration of the 
case in the light of the provisions of sec. 29 (1). 
Before defendant is called upon to reply to a trustee's claim to set aside a disposition 
under sec. 29 (1) of Act 24 of 1936, the trustee must prove: (1) a disposition, as defined 
in sec. 2 of the Act, of his property made by the debtor (2) within six months of the 
sequestration of his estate (3) to his creditor (4) which has had the effect of preferring 
one of his creditors above another and (5) that immediately after the making of such 
disposition, the debtor's liabilities exceeded the value of his assets. When the trustee 
has established the five factors enumerated, the Court may set aside the transaction 
unless the person, in whose favour the disposition was made, discharges the onus then 
placed upon him of proving (a) that the disposition was made in the ordinary course of 
business, and (b) that it was not intended thereby to prefer one creditor above another. 
Mr. van Blerk, for the respondent, has submitted that appellant had not, in the present 
case, proved either the required effect of the disposition or that immediately thereafter 
the debtor's liabilities exceeded the value of his assets. Nevertheless, I shall assume 
against respondent that the appellant has established the factors enumerated in the 
preceding paragraph hereof, the factors, namely, on which the burden of proof rested 
upon him. I express no opinion, however, whether the assumption is well or ill founded, 
because if the respondent has succeeded in discharging the onus resting upon him of 
proving that the disposition was in the ordinary course of business and that there was no 
intention to prefer, then 
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the success of the appellant on the aforementioned five propositions cannot avail him. 
In Fourie's Trustee v van Rhijn (1922 OPD 1) DE VILLIERS, J.P., laid down that the 
question whether the challenged disposition was, or was not, in the ordinary course of 
business falls to be decided by the consideration whether the disposition was made in a 
manner and at a time which would not, to ordinary solvent business men appear to be 
unbusinesslike or anomalous or surprising (the last word being added in the course of 
the decision in Malherbe's case (1922 OPD 18 at p. 22). In the two cases mentioned, as 
well as in the other decisions reported in that and the following year, the learned JUDGE 
PRESIDENT indicated that a disposition was in the ordinary course of business if made 
in accordance with the common and known practice, methods and principles obtaining 
among solvent men of business. It was added that in the decision of the question 
whether a transaction did or did not comply with this standard it was not relevant to ask 
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what were the debtor's liabilities and assets, at the time of the disposition, nor by what 
means he had raised the funds to make the disposition. Having regard to the fact that 
the standard suggested his reference to the conduct of solvent men of business, and to 
the further factor that the Legislature has deliberately separated the element of the 
ordinary course of business from that of the intent to prefer, so that these constitute two 
independent questions which the Court is called upon to consider and answer 
separately, it is, I think, necessary and proper that considerations pertinent particularly to 
the one should not also be applied to test the other. In Estate Wege v Strauss (1932 AD 
76 at p. 85) WESSELS, A.C.J., as he then was, appears, however, to have preferred the 
view 'that you are not to strain the point' that the liabilities of the debtor exceeded his 
assets at the time of the disposition, to the Free State opinion that the point was 
irrelevant. Apart from this difference, it may be said generally, that the standards laid 
down in the Free State decisions have been adopted and applied in subsequent 
decisions in all the Provincial Divisions. More recently, however, it has been suggested 
that the rule as stated by DE VILLIERS, J.P., is 'somewhat rigid' (see Giddy, Giddy and 
White's Estate v Hughes & Co. (1937, E.D.L. at p. 353)). Reference is made to the 
decision in Malk (Pty.), Ltd v Franks & Solomon, N.O. (1935 TPD at p. 91) where DE 
WET, J., said that whatever definition of the ordinary course of business was adopted, 
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 'we think the transaction must not be regarded as standing by itself, but must be considered in the light 

of all the surrounding circumstances.' 

The Court in Giddy's case (supra) accepted 'these qualifications' and added: 
 'For I think that a disposition which in itself is quite ordinary, may in the light of surrounding 

circumstances bear quite another complexion'. 

(See also Rex v Hart (1939, E.D.L. 291 at p. 297)). So, too, in Estate Hunt v de Villiers 
(1940 CPD 79 at p. 110), DAVIS, J., adopted the definition propounded by DE 
VILLIERS, J.P., but 'subject to two important qualifications' These were, first, 
 'that the terms of any contract which formed the basis of the disposition are relevant' 

and, secondly, 
 'that in looking at the disposition itself, the Court must necessarily bring the actions of all parties under 

review.' 

I respectfully suggest that these dicta add nothing to, and in no way detract from, the 
definitions in Fourie's case (supra) as explained and applied in Malherbe's Trustee v 
Dinner and Others (1922 OPD at p. 22) and van Eeden's Trustee v Pelunski and Mervis 
(1922 OPD at pp. 149 - 150). Apart from ruling out the considerations of the debtor's 
state of insolvency at the time of the disposition and the sources from which he financed 
the disposition, the Free State decisions referred to do not, as I read them, suggest that 
other surrouding circumstances, including the terms of the contract forming the basis of 
the disposition and the actions of the parties to the disposition, are irrelevant, and, 
therefore, not to be taken into consideration. What the Free State decisions intended to 
emphasise was the distinction between the mode of the disposition on the one hand and 
its object or dominant purpose, on the other; the object should not be relied on to show 
that the mode of disposal is outside the ordinary course of business (compare Rex v 
Patel (1932 TPD at p. 133)). That, it is respectfully suggested, is the sole restriction 
intended to be laid down by DE VILLIERS, J.P., and his lucid observations should not be 
taken any further or be 'qualified' by other restrictions not embodied in his judgments. 
Now, it may be conceded that, generally, it is not in the ordinary course of business for a 
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pledge to be given or a bond to be passed for a past consideration (see per DE WAAL, 
J., in Sperryn's and Dommisse's Trustee v National Bank (1923 TPD 166 at p. 173)). 
But, in my opinion, the position is otherwise where, as here, the creditor had demanded, 
and sued for, payment of an overdue debt 
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and was only willing to stay his hand if the debtor were willing and able to afford him, the 
creditor, satisfactory security for such debt. The creditor, in other words, agreed to give 
the debtor time, while the debtor, to secure the desired extension, agreed to compensate 
the creditor for a concession, which the creditor was not obliged to make, in the form of 
providing the creditor with real security. It may be noted that in van Eeden's case (1922 
CPD at p. 148) Mervis, a creditor, had also requested 'immediate payment' but had at 
the same time expressed his willingness to give time if the debtor furnished him with a 
new promissory note endorsed by a satisfactory surety. Here the request for time came 
from the debtor, while the security given was real and not personal as in the case cited. 
In my opinion the pledge was given as consideration for the benefit of an extension of 
time urgently desired by the debtor and such a transaction does not appear to me to be 
anomalous or surprising or in any other way contrary to the definition of DE VILLIERS, 
J.P., referred to above. 
Coming next to the second factor which the respondent in the present case has to 
establish, namely, the absence of an intention to prefer, the debtor's state of mind is 
here the determining factor (Fourie's case (1922 OPD at p. 8) and this is a question of 
fact (Swanepoel's case (1923 OPD at p. 36)). There can be no doubt that as a result of 
the transaction between the debtor and the creditor here, the former conferred an 
advantage on the latter. It may be said that having regard to the necessary 
consequences of his act, the debtor must be rebuttably presumed, in the absence of 
evidence to the contrary, to have intended that those consequences should follow his act 
(see Rex v Ismail (1920 AD 316 at p. 319)). But this doctrine is only applicable when it 
has been established that the disposition was made at a time when the debtor knew that 
sequestration was substantially inevitable (Malherbe's case (1922 OPD at p. 24); 
Swanepoel's case (1923 OPD at p. 37); Giddy, Giddy and White's Estate v du Plessis 
(1938, E.D.L. at p. 79) and compare Peat v Gresham Trust Ltd. (1934, A.C. 252 at p. 
262). According to Swanepoel's case (supra) there is possibly a distinction to be drawn 
between sec. 29 (1) and sec. 30 in this regard. Where, in terms of sec. 30, the onus of 
proving the intent to prefer rests on the trustee, if the defending creditor establishes that 
the debtor entertained the hope to tide over, even though he knew that sequestration 
was probable, the trusee must call further evidence to substantiate the intention to 
prefer. Where, on the 
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other hand, the onus rests on the creditor to disprove an intention to prefer, as it does 
under sec. 29 (1) of the Act, he will partially discharge the onus by establishing that the 
insolvent entertained the hope of tiding over his difficulties, but proof of that hope will not 
per se suffice to discharge the onus. 
What other factors can be taken into account in judging the presence or absence of an 
intent to prefer? The decisions indicate that the following are to be included, amongst 
others: 
(a) Where the insolvent is found to be a credible witness and he has testified under oath 
that he had no intention to prefer the creditor by the disposition (Fourie's case (supra); 
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Malherbe's case (supra); Giddy, Giddy and White's Estate v du Plessis (1938, E.D.L. at 
p. 20); Marais' Estate v Vermooten (1922, E.D.L. at p. 281); Estate Rack v Carson and 
Another (1921 CPD at p. 614); Brand's Trustee v Osman (1926 NPD 253 at p. 257)). 
(b) Where the personal relationship between the creditor and the debtor is such as to 
negative the suggestion that the debtor would select the creditor for special and 
favoured treatment by reason of particular friendship or the like (van Eeden's case (1922 
OPD at p. 148)). 
(c) An intention to prefer involves the requirement that the debtor must, at the time of the 
disposition, have been in a position to exercise a free choice. Consequently the act 
resulting in the giving of a preference must have been a voluntary act. In other words, 
the disposition must not have been made under any severe pressure (Swanepoel's case 
(1923 OPD at p. 37); Giddy, Giddy and White's Estate v Hughes and Co. (1937, E.D.L. 
at p. 354); Rex v Ismail (1920 AD at p. 319); Malherbe's case (1922 OPD at p. 25)) that 
is a real pressure, placing the debtor under some genuine apprehension and operating 
as the dominant influence on his mind (compare Halsbury, (Hailsham ed., vol. 2, p. 
371)). 
(d) The giving of a preference must have been the dominant intention of the debtor. A 
debtor may confer an advantage on his creditor from mixed motives, intending to attain 
several objects. The test to be applied, therefore, appears to be: Was the intention to 
prefer the dominant, operative or effectual intention in substance and in truth? Thus, 
where a debtor's main object was to shield himself from criminal prosecution or to save 
himself from exposure, it cannot be said that his act was a voluntary one or that he had 
the intention to prefer (Malherbe's case (1922 OPD at p. 25); Swanepoel's case (1923 
OPD at p. 39); du Plessis' case 
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(1938, E.D.L. at p. 79)). Compare also Halsbury (Hailsham ed., vol. 2, sec. 501). 
In my view where the debtor's assets are exceeded by his liabilities by so small, and, 
even, problematic a margin, as in the present case, where by reason of the inflated 
market values of fixed properties so rife at the time of the disposition his expectation of 
success in disposing of his immovable asset at £2,000 or more was very reasonable in 
view of its cost to him, where an extension of time could reasonably afford a practical 
basis for avoiding sequestration which was inevitable only if an immediate sequestration 
compelled a sale of his assets in insolvency, the obtaining of an extension of time to 
further his endeavours to dispose of his plot was an act which operated on the mind of 
the debtor as not only a benefit to himself but also as the only available course which 
might reasonably lead to the satisfaction in full of all the claims of his creditors. The 
dominant object, in my opinion, entertained by the debtor and as substantiated by the 
proved facts was not to prefer the creditor but to confer a real benefit on himself and all 
his creditors; his main purpose was to avoid insolvency and to place himself in a position 
where he could reasonably expect to pay every creditor 20s. in the £. In addition, factors 
(a) and (b) above have been clearly established by respondent. 
For these reasons I agree that the respondent has discharged the onus placed on him 
by sec. 29 (1) of the Act and I concur in the order pronounced by the JUDGE-
PRESIDENT. 
Appellant's Attorneys: McIntyre & Watkeys; Respondent's Attorneys: Naudé & Naudé. 


