
Safatsa  
- common purpose (most NB) 
- causal connection not 

required 

Mgedezi 
- common purpose 
- active association 

Malinga 

Facts: A crowd of about one hundred 
people attacked Y, who was in his 
house, by pelting the house with 
stones, hurling petrol bombs through 
the windows, catching him as he was 
fleeing from his burning house, 
stoning him, pouring petrol over him 
and setting him alight. The six 
appellants formed part of the crowd. 
The court found that their conduct 
consisted inter alia of grabbing hold 
of Y, wrestling with him, throwing 
stones at him, exhorting the crowd to 
kill him, forming part of the crowd 
which attacked him, making petrol 
bombs, disarming him and setting his 
house alight. 

If no proof of a previous agreement 
between the perpetrators, the 
following requirements must be met 
to be found guilty based on common 
purpose: 

- Must have been present at 
the scene of the crime (not 
a passive spectator) 

- Must have been aware of 
the assault on Y  

- He must have intended to 
make common cause with 
others committing the 
assault 

- He must have performed an 
act of association with the 
conduct of the others 

- He must have had the 
intention to kill or to 
contribute to the death 

Culpability is not imputed to the other 
party, only the ACT is imputed. 

It was argued on behalf of the 
accused that they could be convicted 
only if a causal connection had been 
proved between each individual’s 
conduct and the death. 
 
The Appelate Division found that 
where common purpose to kill had 
been proved, each accused should 
be convicted of murder without proof 
of a causal connection between each 
one’s individual conduct and death. 
 
The six appellant’s convictions of 
murder were confirmed. 
 
This judgement effectively excludes 
the possibility of being convicted as 
an accomplice to murder when 
acting in a group and being party to a 
common purpose to kill. 

  

 

 

 

Motaung 

- Joiner-in 
- Attempted murder 

Williams Thebus 

- active association (common 
purpose) 

- Constitution 

Facts: A woman suspected of being 

a police informer, was assaulted by a 
crowd, set alight and battered to 
death. Nine attackers were convicted 
of murder on video evidence before 
the court. They appealed against 

Facts: X1 and X2 were members of 

the same gang. X1 saw X2 stab B 
with a knife – X1 grabbed B by the 
neck. He saw another gang member, 
X3, charge at B with a broken bottle 
neck. X1 continued to hold B in such 

- Liability for murder on the 
basis of active association 
with the execution of a 
common purpose to kill was 
challenged as being 
unconstitutional  



their conviction of murder by the 
court a quo.  
 
Legal Question: Of which crime 

should the “joiner-in” be convicted? 
 
Decision: The appellants qualify as 

“joiners-in” and therefore can be 
convicted of attempted murder at 
most. 
 
Reason for decision: At the stage 

when the appellants acceded to the 
common purpose to kill the 
deceased, she had already been 
fatally wounded by other people 
 
The actions of the appellants did not 
hasten the death of the victim 
 
The finding by the court a quo that 
the appellants were guilty of murder, 
was incorrect.  
 
In murder cases, active association 
can only result in liability if the act of 
association took place whilst Y was 
still alive and at a stage BEFORE the 
lethal wound had been inflicted by 
one or more other persons 

a way that X3 could strike with the 
bottle. The conduct of X1 was the co-
cause of the death of B.  
 
Decision: There was a causal 

connection between the 
accomplice’s assistance and the 
commission of the murder. 
 

It is possible for a person to be an 
accomplice to murder. 
 
X1 was convicted of being an 
accomplice only 

- this decision is in sharp 
contrast with previous 
decisions; 

- Snyman submits that this 
finding is incorrect; 

- Unisa agrees with Snyman, 
that it is not possible to be 
an accomplice to murder. 

 

If it is indeed possible to convict a 
person as an accomplice to murder, 
one would expect it possible only if a 
causal connection between the act 
and death cannot be proved. 
 

- The CC rejected these 
arguments  

- Found that the doctrine of 
common purpose serves a 
vital purpose in our criminal 
system (purpose of the 
doctrine is to control crime 
committed in the course of 
joint enterprises 

- The Constitutional Court 
declared constitutional the 
common-law principle which 
requires mere "active 
association" instead of 
causation as a basis of 
liability in collaborative 
criminal enterprises 

 

 

 

 

 

  

 

 

Nkosiyana 

- incitement 

Davies 

- abortion 
- attempt to commit the 

impossible 
- Subjective test 
- Mistake about the facts 

Schoombie 

- arson 
- interrupted attempt 

- tests to be applied 

- In order to be convicted of 
incitement, it is not 
necessary to prove an initial 
unwillingness on the part of 
the person who was incited 
and who was overcome by 
argument, persuasion or 
coercion. No element of 
persuasion is needed to 

Facts: Court had to decide whether 

X was guilty of an attempt to commit 
the former crime of abortion if the 
foetus which he had caused to be 
aborted was already dead, although 
he had believed the foetus to be 
alive.  
Decision: The Appellate Division 

adopted the subjective test and held 

Facts: X had gone to a shop in the 

early hours of the morning and had 
poured petrol around and 
underneath the door, so that the 
petrol flowed into the shop. He 
placed a tin of inflammable material 
against the door. A policeman 
appeared on the scene and X could 
act no further. 



be found guilty of 
incitement 

- Therefore, incitement can 
be committed even in 
respect of a police trap. An 
inciter is somebody who 
reaches and seeks to 
influence the mind of 
another towards the 
commission of a crime.  

- It is immaterial whether the 
other person is susceptible 
to the persuasion. Approach 
to the other’s mind may 
take various forms, such as 
suggestion, proposal, 
request, exhortation, 
gesture, persuasion, etc.  

- The decisive question in 
each case is whether the 
accused reached and 
sought to influence the mind 
of the other person towards 
the commission of a crime – 
the means employed are of 
secondary importance 

- Where the intended 
influence does not reach 
the mind of the prospective 
incite, the crime may be one 
of attempted incitement 

that X was guilty of attempted 
abortion. 
Reason: The court held that it is 

immaterial whether the impossibility 
of achieving the desired result was 
attributed to the wrong means 
employed by X, or due to the fact 
that the object in respect of which the 
act is committed is of such a nature 
that the crime can never be 
committed in respect of it. 
 
The court adopted the subjective 
test.  
 
X would be guilty of attempt even if 
the woman had not been pregnant (if 
he believed that she was) and he 
had performed some act intended to 
cause abortion 
 
Where impossibility originated from 
X’s mistaken view of the material 
facts, the attempt is punishable. 
Where the impossibility originated 
from X’s mistaken view of the law 
(putative crime), it is not punishable 

Decision: X was found guilty of 

attempted arson. 
Reason: The court had to distinguish 

between acts of preparation and acts 
of execution. Only last mentioned is 
punishable. It was authoritatively 
confirmed that the test to be applied 
in these cases was to distinguish 
between acts of preparation and acts 
of consummation (objective test) 

 

 

 

Nkosiyana 

- policeman 
- incitement 

Molimi 
 

 

Facts: X suggested to Y that they 

should murder Mr M. Y was in fact a 
policeman who suspected X wanted 
to murder Mr M, and wanted to trap 
him. Y did not know Y was a 
policeman 
Decision: X was charged with 

incitement to commit murder 
Reason: It was afforded X no 

defence that Y was in fact a 
policeman that was at no time 
susceptible to persuasion 

Facts: X1 (a store manager of 

Clicks), X2 and Z conspired to rob 
the Clicks store in a shopping mall. 
X1 informed X2 about the exact time 
the Fidelity Guards would arrive to 
collect the money. X1 encouraged 
X2 to arrange four armed men (Z 
and 3 others) to assist in the robbery. 
On the day of the robbery the four 
armed men got the money and fled. 
Gunshots were fired between the 
store’s security guard and one of the 
robbers. Both were fatally wounded 
 
The robbers ran past a bystander in 
the mall, pointing their firearms at 
him. He drew his firearm and 
demanded they drop theirs. He 
pursued Z, who had the loot. Z 
dropped the bag and ran into another 
store to hide. In the store Z turned 

 



and pointed the gun at the 
bystander, who reacted by shooting 
at Z. The bullet missed Z but 
wounded an employee. Z thereafter 
took a hostage in the shop and 
demanded the bystander to 
surrender his firearm. The bystander 
responded by firing at Z, but fatally 
wounded the hostage. Z eventually 
surrendered. 
 
Court a quo: X1, X2 and Z were 

convicted in the High Court on 7 
counts, including robbery, murder of 
the security guard, murder of the 
hostage, attempted murder of the 
employee and unlawful possession 
of firearms. 
 
On Appeal: X1 and X2 

admitted common purpose to rob the 
store with Z. They argued that the 
actions of the bystander resulted in 
the kidnapping and death of a 
hostage and injury to an employee 
and that they (X1 and X2) could not 
foresee these actions as part of their 
common purpose. 
 
Held: 
 

 Attempted murder of the 
employee was foreseeable, by virtue 
of dolus eventualis. 

 However, kidnapping of the 
hostage and his eventual murder 
could not have been foreseen and 
therefore could not be imputed to X1 
and X2 
 
Therefore, Molimi is authority for the 
principle that conduct by a member 
of a group of persons which differed 
from the conduct envisaged in their 
mutual mandate (common purpose) 
may not be imputed to the others 
unless they knew such conduct 
would be committed (dolus directus) 
or at least foresaw the possibility and 
reconciled themselves with that 
possibility (dolus eventualis). 

 
 

 

 

 

 



Gani Jonathan Hlatwayo 

- voluntary withdrawal 

Facts: A, B and C are charged with 

murder, but the court cannot find 
beyond reasonable doubt which one 

committed the act, thus, the court 
cannot find any one of the accused 
guilty of murder. On the evidence all 
three assisted in disposing of the 
body by throwing it in a river 
Legal Question: Can A, B and C 

now be convicted as accessories 
after the fact to murder? The answer 
seems to be NO as it would mean 
one person would be perpetrator and 
accessory after the fact. 
Finding: All three accused were 

convicted as being accessories after 
the fact. Our courts are not satisfied 
that all three should escape liability 
on being accused as “accessories 
after the fact”. 
 
Reasons for the judgment: 

 

if all three committed the murder, and 
all three disposed of the body then 
ALL THREE ARE ACCESSORIES 
AFTER THE FACT to the murder; 

 
if only some (A+B) of them 
committed the murder, then the other 
(C) (who helped to dispose of the 
body) would be an accessory after 
the fact to the murder; 
 
A and B would then qualify as 
accomplices to the crime of “being an 
accessory after the fact”. 
 

The appeal Court was requested 
to hold that “Gani” was decided 
incorrectly; 
 
However, the Appeal Court 
confirmed the decision in “Gani”; 
 
The “Rule in GANI’S case” is an 
exception to the General Rule 
that one cannot be an accessory 
after the fact in respect of a 
crime committed by oneself 

Facts: X was a servant who put caustic 

soda into her employer’s porridge, 
intending to poison them. She noticed 
that the caustic soda discoloured the 
porridge and threw the mixture away.  
 
She was nevertheless convicted of 
attempted murder.  
 
The court held that her acts had 
already reached the stage of 
consummation, and that her change of 
heart did not exclude her liability for 
attempt. 
 
In B, the Appeal Court accepted that it 
was held in Hlatwayo that voluntary 
withdrawal was not defence and that 
the decision was correct. 
 
In Du Plessis, the Court stated that if 
the change of mind occurred before the 
commencement of the consummation, 
then the person concerned cannot be 
found guilty of an attempt, but if it 
occurred after the commencement, 
then there is an attempt and it does not 
avail the person concerned to say that 
he changed his mind and desisted from 
his purpose. 
 
 
 

 


