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Headnote

The plaintiff  sued the  defendants  for  delivery  of  thirty  bales  of  wool  or  the  value  thereof.  It 
appeared that the parties at the happening of the events referred to were all burghers of the late 
Republic, residing in the district of Vryheid. The wool in question had been shorn from the flocks of 
the defendants in March, 1901. In July,  1901,  the officers of  the late  Republic,  purporting to 
confiscate the wool, sold it by public auction to the plaintiff, who obtained delivery. The wool was 
not removed from the farm, and the defendants, who had removed for a time to Natal, found it on 
the farm when they returned and took possession of it. Plaintiff contended that the defendants had 
voluntarily surrendered to the enemy, and that the wool had thereupon been legally confiscated by 
the  Republican  officers  in  terms  of  the  laws  and  military  usages  of  the  Republic,  and  more 
especially of a certain Executive Council Resolution having the force of law and dated the 26th 
December, 1900; in the alternative he maintained that the said officers, acting under their powers 
as the leaders of military forces subject to martial law, had confiscated and sold the wool, and that 
this  action  having  once  been  taken  could  not  now be  interfered  with.  Held,  that  on  the  1st 
September, 1900, the Transvaal, including the district of Vryheid, became by Proclamation No. 15 
of 1900 part of the British dominions; that the Court --- constituted by the British Crown and 
exercising powers and discharging functions derived from the Crown --- had no jurisdiction to 
inquire into the validity or invalidity of that annexation, and that the Court could therefore not 
recognise  the  existence  of  the  Government  of  the  late  Republic  or  the  validity  of  any  laws 
purporting to be passed by that Government after the 1st September, 1900.
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Held,  further,  that  assuming  the  Republican  officers  had,  in  the  furtherance  of  the  common 
purpose for which they were striving, the power to deal with the property of the members of their 
forces, they could exercise such power to no greater extent than would have been possible if there 
had been no annexation; that Law No. 20 of 1898 was clearly intended to provide for all legitimate 
exercise of power by the military authorities on the proclamation of martial law; that there was 
nothing in that Law which allowed the confiscation of the private property of a burgher without 
trial;  that  the  Executive  Council  Resolution  of  December,  1900,  which  purported  to  legalise 
confiscation in certain cases, did not apply to burghers who surrendered to superior force, whether 
with or without show of resistance, and were conveyed out of the country, and that the Republican 
officers therefore had no power to confiscate the wool of the defendants, who had not surrendered 
voluntarily to the enemy.

Case Information

In this action the plaintiff sued for the delivery of certain thirty bales of wool, or in default for the 
payment of £218, 1s. 6d., its value.

The declaration stated that the defendants were burghers of the late South African Republic, and 
voluntarily and of their own free will and without leave or permission of their officers or of the 
Government of the late Republic surrendered to the British military forces in the course of the year 
1901, contrary to the laws of the late Republic and in breach of their duties as burghers of the said 
Republic. Thereupon, and in accordance with the laws and military usages of the late Republic, 
their  movable  goods and effects  were confiscated by the military  officers of  the Republic  and 
became  the  property  of  the  Republic.  Among  the  goods  and  effects  of  the  defendants  so 
confiscated were thirty bales of wool then lying on the defendant Mossop's farm Cliffdale, district 



of Vryheid. On the 26th July, 1901, this wool was by the military officers of the Republic, acting on 
behalf of the Government, sold by public auction on Cliffdale, and was in good faith bought by the 
plaintiff for the sum of £68, 4s., which plaintiff duly paid. In the alternative plaintiff stated that the 
said officers acting in good faith under martial law confiscated the movable goods and effects of 
the defendants, and on the 26th July, 1901, sold by public auction and in good faith certain thirty 
bales of wool which
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previous to the confiscation had belonged to the defendants, and plaintiff in good faith bought the 
same and duly paid the purchase price. Thereupon plaintiff collected the wool on the farm Cliffdale 
and appointed some persons to look after it on his behalf, but for whose care the wool would have 
been  totally  lost  and  destroyed.  The  defendants  unlawfully  detained  the  wool  and refused  to 
deliver it to the plaintiff.

By an amendment to the declaration the plaintiff stated that he further relied on Ordinance No. 22 
of 1903.

Defendants admitted that they were burghers of the late Republic, but denied the other allegations 
in  the declaration.  They further  pleaded that  at the outbreak of  the war they had been duly 
absolved and freed from military service against the British by the officers of the late Republic. 
After the annexation of the late Republic by her late Majesty the Queen, defendants continued to 
reside on the farm Cliffdale, belonging to defendant Mossop, until  May, 1901, when they were 
ordered by General Dartnell, then in command of His Majesty's forces in the district of Vryheid, to 
move into Natal. In obedience to such order they moved into Natal. Defendants denied that the 
military officers of the late Republic could thereupon legally confiscate or sell their property, and 
submitted that any such confiscation or sale was void and of no effect.

The facts of the case appear sufficiently from the judgments.

Smuts, for the plaintiff: The wool was duly sold by public auction. The legal authority for this sale 
was  the  Executive  Resolution  of  the  26th  December,  1900,  which  confirmed  the  Krijgsraad 
resolution of the 24th May, 1900, and which was passed by virtue of the Volksraadsbesluit of the 
28th September, 1899, sec. 1416a. This Volksraadsbesluit was fully discussed in the case of Crow 
v  Aronson  (1902  TS  247)  and  was  duly  published  and  promulgated.  The  Executive  Council 
Resolution was also duly published in the Zoutpansberg Wachter and Ermelo Post, there being no 
Staatscourant  then in existence. It was also communicated to the burghers still in the field, and 
was  a  law  for  them even  though  the  South  African  Republic  had  been  annexed  on  the  1st 
September, 1900, by Proclamation
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No. 15 of 1900. This annexation was merely territorial, and did not purport to change the status of 
the burghers still in the field.

[INNES, C.J.: Do you admit that Proclamation No. 15 of 1900 took effect from the date of its 
promulgation?]

I admit that as a territorial annexation it took effect from its date.

[INNES, C.J.: Did it add the district of Vryheid to the British Empire?]

As far as this Court is concerned it did.

[INNES, C.J.: How can a British  Court then take notice of legislation for British territory by a 
foreign legislature?]

It was a very complicated position that arose after the annexation: the British military authorities 
still recognised the Boers in the field as a separate body. In so far as left to themselves they were 
entitled to make their own rules. This annexation is the only annexation that took place, and I 
admit that I cannot before this Court argue that it was illegal. Its effect, however, is arguable.

[MASON, J.: In fact, there was a foreign government within British territory?]

Yes, that was actually so, whatever the Austinian theories of government may be. Peace was later 
made with the same persons who passed the Resolution, as representing the Government of the 

http://umkn-lib01.int.unisa.ac.za/nxt/gateway.dll/cc/q6du/w6du/iomu/x8uw/vzk0#dg


Republic. Her Majesty's Government recognised that there was a body acting as the Government. 
The Annexation Proclamation must be read in conjunction with the Articles of Peace. Peace was 
made by the acting Government. All legislative power is exercised by the consent of those subject 
to  it.  The  defendants  cannot  say  that  they  repudiate  the  Boer  Government,  whereas  they 
consented to stand under it. After they received notice of the annexation, all those who submitted 
to the Republican Government must be taken to have consented to its jurisdiction.

[INNES, C.J.: You do not admit that the Annexation Proclamation absolved the burghers from their 
allegiance.]

No, it did not. The Boer Government was the de facto authority. It was a paper annexation. Later 
on it came to
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mean more, and by virtue of what it came to mean later this Court is sitting here.

[INNES, C.J.: The Court after conquest has been completed is now asked to enforce a law made by 
the late de facto Government?]

The plaintiff bought under that law and became owner: that is a fact which is past.

[MASON, J.: Is the Court bound to recognise every act of that de facto Government?]

Yes, in so far as it is a matter of the past. I am not asking for the enforcement of a contract made 
under that law, but for the recognition of a state of facts which existed, of a contract which was 
completed. Martial law is really a state of no law, but what happened during it becomes a fact 
which cannot be questioned later. The Indemnity Ordinance (No. 38 of 1902) refers only to the 
responsibility of officers, and not to acts which have occurred. It does not ratify these acts, as they 
do not require ratification; see also Field, International Code, p. 477.

The plaintiff's second ground is martial law pure and simple. Proclamation No. 16 of 1900 defines 
martial law to be such as it is understood and administered by British officers in British territory. 
Field (loc. cit.) defines it  as the will  of the commander. Here there was an army in the field, 
properly organised and recognised as belligerents. What its officers did under martial law was valid 
and cannot be questioned. If martial law could exist for the British forces, it could also exist for the 
Boer forces. Proclamation No 16 of 1900 is only an evidence of intention.

Thirdly, this case must be regarded in the same light as if plaintiff was defendant. The confiscation 
and sale  was certainly  an act  in  connection with  the  prosecution  of  the  war,  and as  such is 
protected by Ordinance No. 22 of 1903.

Curlewis, for the defendants: The first part of the plaintiff's case rests entirely on the Resolution of 
the Executive Council of the 26th December, 1900. Volksraadsbesluit of the 12th May, 1864, art. 
33, proves that the Volksraad knew that the punishment of confiscation had been abrogated. The 
policy of the law was against confiscation. There was no general law dealing with confiscation in 
military matters till September
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1899,  when Law No. 18 of  1899 was passed.  Law No. 20 of  1898 provided punishments  for 
burghers refusing to obey orders when commandeered; see secs. 36 and 41. A Krijgsraad was 
only an advisory board and could not change the law. This was recognised, and therefore the 
Executive Council had to confirm the besluit of the 24th May, 1900. In December, 1900, however, 
there  no  longer  existed  an  Executive  Council  to  exercise  the  authority  conferred  by 
Volksraadsbesluit of the 28th September, 1899. This Court can recognise no second legislature in 
this colony after the 1st September, 1900. The Government of the South African Republic was no 
longer recognised by Lord Roberts; see Proclamation No. 17 of 1900. The burghers in the field 
were only allowed the privileges of belligerents. Lord Roberts was Administrator, and as such the 
only legislative authority in the Transvaal which this Court will recognise. Even if the Executive 
Council Resolution was law it did not justify the confiscation. Its terms must be strictly interpreted. 
It does not speak of voluntarily surrendering. Besides, the defendants did not stay on their farm 
without the permission of their officers. They had express leave to stay from Scholtz and Emmett. 
Even if the surrender was voluntary, it was only acquiescence in the annexation, for which no 
British Court will punish them or recognise the punishment.



Secondly, the plaintiff contends that the act having been done under martial law cannot now be 
questioned. It is for the Court to decide whether the act was bonâ fide and within the power of the 
officers.  The  commander  under  the  laws  of  the  South  African  Republic  had  no  such  power, 
whatever the powers of a British officer may be. Law No. 20 of 1898 is the code by which the 
authority of the Commandant-General must be tested. Sec. 31 provides a punishment for the 
withdrawing from commando, and says nothing of confiscation; see Halleck,  International Law, 
vol. 2, cap. 33, sec. 4, p. 437.

Ordinance No. 22 of 1903 is not applicable in this case. It only relates to defences for certain acts 
done in connection with the war. The plaintiff has not got possession of the wool, and can only get 
possession  by  committing  a  trespass.  Besides,  this  was  not  an  act  of  war,  but  merely  a 
punishment for an alleged

1903 TS at Page 407

crime. The defendants in surrendering were simply obeying the orders of the de facto and de jure 
Government as it was their duty to do.

Smuts,  in reply: The defendants' arguments land them on the horns of a dilemma. Either the 
annexation abolished the Boer State, Government, laws, &c., or it left the Boer laws to regulate 
the  relations  of  the  Boers  inter  se.  In  the  first  case  nothing  remained  except  the  ordinary 
belligerent rights under international law, and it cannot be argued that the Commandant-General 
had no general authority over the burghers under him. In the second case the officers could validly 
act under the Executive Council Resolution. Law No. 20 of 1898 was not the martial law of the 
country; in secs. 8 and 44 it speaks of the "krijgswet," clearly meaning thereby something wider 
than itself; see also the Grondwet of 1896, sec. 23, which speaks of the "oorlogswet." The Boer 
officers had very much wider powers than under Law No. 20 of 1898 as soon as martial law was 
proclaimed. Confiscation was a principle allowed by the laws of the Republic; see,  e.g.  the Gold 
law.

Cur. adv. vult.

Postea (July 7): --- 

Judgment

INNES, C.J.: This is an action brought to obtain delivery from the defendants of certain thirty bales 
of wool or payment of the sum of £218 sterling, its value, together with damages for its detention.

The parties were all burghers of the late Republic, and, the wool in question was shorn in March, 
1901, on the farm Cliffdale in the district of Vryheid, from flocks belonging to the two defendants 
and to Mossop senior, the father of the second defendant; it was owned in the proportion of one-
half by Hancke and one-quarter each by the two Mossops. No bags were available for baling the 
clip, and it was allowed to remain unpacked upon the farm. At that time the two defendants were 
residing at Cliffdale; they were both unfit for active service in the ordinary sense of the term. 
Mossop suffered from rupture, and Hancke was recovering from a severe attack of fever. Under 
these circumstances they had been excused from duty in the
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field; but they were entrusted by General Emmett with the care of certain cattle belonging to the 
Republican  forces.  These  cattle  were  in  the  actual  custody  of  a  native  chief  resident  at  a 
considerable distance from Cliffdale, but the defendants were ordered from time to time to visit 
the locality and inspect the animals. I shall assume that in rendering these services Hancke and 
Mossop were acting under military orders and subject to military authority to the same extent as 
ordinary burghers then in the field.

Shortly  after  the  wool  had  been  shorn  a  British  column  arrived  in  the  neighbourhood.  The 
defendants were ordered by General Dartnell to proceed to Vryheid, under circumstances which in 
the view I take of this case it is not necessary to detail, and from Vryheid they were sent down to 
Natal. Thereafter one Field-Cornet Scholtz, purporting to act under instructions which proceeded 
from the Commandant-General of the Transvaal forces, confiscated this wool as being movable 
property belonging to burghers who had wrongfully and without due permission or justification 
surrendered to the British troops. It was sold by public auction under the directions of Scholtz, and 



the plaintiff purchased it for the sum of £68, 4s., which was duly paid to Scholtz and accounted for 
by him to General Emmett, under whose command he was. The plaintiff could not remove the wool 
from Cliffdale; but he collected it and placed it in an outbuilding, the door of which he nailed up. 
Before leaving the farm and returning to the field he asked the wife of one Martin to look after it. 
The wool was still  on Cliffdale when the defendants came up from Natal  at the conclusion of 
hostilities, and they took possession of it. The plaintiff, who surrendered in June, 1902, thereafter 
claimed the property which he had bought, and this action is instituted to settle the rights of the 
parties.

The case was fully  and ably  argued on both sides,  and many legal  questions of interest  and 
difficulty were discussed; but in the view which I take of the matter it will not be necessary to 
refer to all of them. The plaintiff bases his claim upon two grounds. In the first place, he says that 
the wool in question was confiscated in accordance with the laws and military
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usages of the late South African Republic, and that it thereby became the property of the Republic. 
In the second place, he says that even if the confiscation was not in accordance with the laws of 
the late Republic, still it was done in good faith and under martial law by the officers of the Boer 
forces, and should on that account be upheld. On one or other of the above grounds he contends 
that the confiscation was valid, and that his title by purchase from the confiscating authority is a 
good title.

The first of these grounds assumes the existence of the late Republic in March, 1901; it is based 
upon certain proceedings of officials of that State acting in their capacity as such, and carrying out 
its laws. Moreover, the Law upon which reliance is chiefly placed is one passed by the Republican 
Executive in the month of December, 1900 --- after the date of the British annexation. Such a 
position cannot, in my opinion, be maintained in this Court. On the 1st September, 1900, and 
therefore six months before the transactions now in issue took place, the territories known as the 
South African Republic were by Proclamation No. 15 of 1900 annexed to, and declared to form part 
of, Her Majesty's dominions; and power was given to Lord Roberts, then Commander-in-chief in 
South Africa, to take such measures and make such laws as he might deem necessary for the 
peace, order, and good government of the said territories. In March, 1901, therefore, this country, 
including  the  district  of  Vryheid,  formed part  of  the  British  dominions;  and this  Court  cannot 
recognise any government or any legislative authority within its limits, after that date, other than 
the government and the authority of the British Crown.

It was argued for the plaintiff that the Annexation Proclamation was premature; that at the time 
when, this wool was confiscated the district of Vryheid was subject to the  de facto  control and 
administration of the Boer forces; that although the Proclamation purported to annex the territory 
of  the  Transvaal  to  the  empire,  there  had,  at  the  time of  the  annexation,  been no effectual 
occupation of it as a country, and no subjugation of its people; and that therefore the Republic 
continued  to  exist  as  a  State,  and  its  Government  was  entitled  to  exercise  legislative  and 
administrative functions. It is no doubt correct as a general
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rule  of  international  law  that  two  circumstances  are  necessary  to  create  a  complete  title  by 
conquest: the conqueror must express in some clear manner his intention of adding the territory in 
question to his dominions, and he must by the exercise of military force demonstrate his power to 
hold it as part of his own possessions. It is also true that in March, 1901, large portions of the 
Transvaal, including the district of Vryheid, were neither occupied nor dominated by British troops; 
but on the contrary were under the de facto control of the Boer forces. And if this were a foreign 
Court engaged in trying a cause in regard to which the question of when the conquest of the 
Transvaal was complete became relevant to the inquiry, it is possible that points of considerable 
intricacy and difficulty would present themselves. But those considerations are not present here. 
This  is  a  Court  constituted by the  British  Crown,  exercising powers and discharging  functions 
derived from the Crown. In its dealings with other States the Crown acts for the whole nation, and 
such dealings cannot be questioned or set aside by its Courts. They are acts of State into the 
validity  or  invalidity,  the  wisdom  or  unwisdom,  of  which  domestic  Courts  of  law  have  no 
jurisdiction to inquire.

This  is  a  principle  which  is  apparent  from the  nature  of  the  circumstances,  and it  has  been 
expressly recognised by the highest Court in the Empire. In the case of  Secretary of State for 



India v Kamachee Boye Sahaba (13 Moore, P.C. 22) this very point arose. The Rajah of Tanjore --- 
I quote from the headnote --- a native independent sovereign, but in virtue of treaties under the 
protection of  the East  India  Company, died without  leaving  male  issue.  The company, in  the 
exercise of its sovereign power and in trust for the British Government, seized the Raj of Tanjore 
and the whole of the property of the deceased Rajah as an escheat, on the ground that the dignity 
of the Raj was extinct for want of a male heir, and that the property of the late Rajah lapsed to the 
British  Government.  The  Privy  Council  held  that  as  the  seizure  was  made  by  the  British 
Government acting as a sovereign power, through its delegate the East India Company, it was an 
act of State to inquire into the propriety of which a municipal Court had no jurisdiction.
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Similarly, the act of the Crown in annexing the territory of the South African Republic, with which 
it was at war, is an act the validity of which this Court cannot question. There must be some date 
at which the late Republic ceased to exist, and so far as this Court is concerned that date can only 
be the 1st September, 1900.

Mr. Smuts argued, however, that the British Government had recognised the continued existence 
of the South African Republic, or at any rate of its Government, by concluding a treaty of peace 
with it on the 31st May, 1902; and that this Court, therefore, should also recognise it. I do not so 
read the Articles of Peace signed at Pretoria. On the contrary, it seems to me that scrupulous care 
was taken by those who represented the British Government to refrain from any recognition of the 
South  African  Republic  or  its  Government,  while  at  the  same time  they  fully  recognised  the 
position of certain leaders of a force entitled to all the privileges of belligerents, as being persons 
with whom it was proper and necessary to treat in regard to the terms upon which that force 
should lay down its arms. This is clear to my mind from the language used in describing the 
capacities  of  the  several  signatories  and  the  persons  they  represented,  and  the  body  of  the 
document,  while  referring  to  the  burgher  forces  and  to  the  burghers  in  the  field,  makes  no 
reference whatever to the Governments of either of the two Republics. Governments of either of 
the two Republics.

For the reasons I have indicated, I am of opinion that this Court cannot recognise the existence of 
the Government of the South African Republic, or the validity of any laws purporting to be passed 
by that Government after the 1st September, 1900. This conclusion is fatal to the plaintiff's claim 
as founded upon the first  count of the declaration.  For in it  the plaintiff's  title  is  based upon 
purchase  from  the  late  South  African  Republic,  or  its  Government;  and  if  the  Court  cannot 
recognise their existence at the date of the alleged purchase, it follows that the plaintiff cannot 
establish his right to the wool he claims upon the grounds set out in his first count.

Strictly  speaking,  it  would  be  possible  to  dispose  of  the  second  count  upon  the  same 
considerations; because the persons who are stated to have confiscated this wool under martial 
law are
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described as officers of the late Republic, and the confiscation relied upon would seem to be a 
confiscation  to  the  Republican  Government  under  an  enactment  passed  after  the  date  of 
annexation. But I prefer to consider the alternative claim not from that standpoint, but upon the 
broad grounds on which it was argued at the trial. Briefly stated, the contention of the plaintiff on 
this part of his case was as follows: Assuming that the confiscation was not in accordance with 
such Transvaal law as this Court can recognise, still it was the act of the military officers of a force 
entitled to belligerent rights, and therefore entitled to enforce martial --- law at any rate in respect 
of  the  persons  and  property  of  its  own  members.  The  act  was  done  in  good  faith,  and  in 
furtherance of the prosecution of hostilities in which the defendants as well as the plaintiff were 
engaged; it was done under martial law, and neither the act itself nor its consequences should now 
be questioned by this Court.

It is not easy to define the exact position which the burgher forces of the Transvaal should be held 
by a British Court to have occupied after the issue of the Annexation Proclamation. At first sight it 
would seem that considerable assistance might be derived by resort to American precedent. The 
Southern Confederacy was not during the Civil War recognised as a Govern anent either by the 
President or by the Courts of the United States. But there is this fundamental distinction between 
the two cases: the Confederacy, in spite of its power and its strength, in spite of the fact that it 
dominated  vast  tracts  of  country  and  controlled  and  governed  a  very  large  population,  was 



nevertheless essentially an illegal organisation, formed for the purpose of rebelling against the 
constituted authority of the Union. And the attitude taken up by the Supreme Court of the United 
States towards the Confederacy and towards all acts done in furtherance of the rebellion was due 
to that consideration. The position of the burgher forces, on the other hand, was not affected by 
any  such  taint  of  illegality.  And yet,  from the  point  of  view of  a  British  Court,  they were  a 
community or body of men possessing no territory as a State and under no form of government 
which such a Court could recognise as a legal government. But, as between the two contending 
armies they enjoyed full belligerent
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rights. The recognition of such rights is quite consistent with a denial of any claim to sovereignty 
(see Rose v Himley, 4 Cranch, U.S. Reps at p. 271), and certainly does not imply that the armed 
organisation to which such recognition was accorded could legally make any regulations affecting 
the rights of British subjects.

The question  is  whether  the  leaders  of  that  community  could,  in  furtherance of  the  common 
purpose for which it was striving, deal with the property of its members without their consent, and 
whether  this  Court  should  recognise  such dealing  or  give  effect  to  its  consequences.  Without 
deciding the point, I shall for the purposes of this case assume that they could so deal with the 
property of those over whom they exercised control. But clearly they could exercise such power to 
no greater  extent than would have been possible  if  there had been no annexation and if  the 
Republican Government had still been in existence at Pretoria. The fact that a hostile power had 
issued a Proclamation annexing the territory could not give them more power over the burghers 
than they possessed before. Consequently we must look to those enactments which, whether they 
all of them were valid laws or not, were regarded by all members of the burgher forces as having 
the force of law, in order to see whether the military officers of these forces acted within their 
rights in confiscating this particular wool --- bearing in mind that it was not commandeered for 
warlike purposes, but was taken from the defendants as a penalty for their alleged offence in 
having voluntarily surrendered without sufficient cause. If the burgher forces had been subject to 
martial law in the sense in which that term is understood by English authorities, the case for the 
plaintiff, always on the assumption to which I have already referred, would have been stronger 
than it is. For martial law in that sense is the will of the commander acting in all matters necessary 
for the prosecution of hostilities. British legislatures have prescribed no machinery and laid down 
no limits for the exercise of that, will. They have declined to assent in advance to the arbitrary 
exercise of power by a military commander; but have preferred that he should use his discretion 
with due regard to the necessities of the case and apply for an Act of Indemnity
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afterwards.  The  Transvaal  legislature,  however,  adopted  a  different  policy,  and  declared 
beforehand what special powers should be given to the military authorities in time of war. By Law 
No. 20 of 1898 they enacted a code for the observance of those authorities, and clearly in regard 
to matters provided for in that code they did not intend that the Commandant-General or any 
officer under him should have in the Transvaal any greater powers under martial law than the 
powers there provided.

It  was urged that  Law No.  20 of  1898 was only  a  Commando Law,  intended to  be  put  into 
operation in cases of native wars, and that in the event of war with a European Power the military 
authorities had, in addition to the authority conferred under the local statute, the right of that full 
and untrammelled exercise of will which English law allows to an English commander. I cannot 
agree with that construction. It is inconsistent with the terms of the 3rd and 4th sections, which, in 
dealing with the constitution of the military forces of the Republic and with the definition of a 
commando, draw no distinction between native wars and hostilities with foreign enemies, though 
both are mentioned. Indeed, the law is a very comprehensive one, and it is clear to my mind that 
it was intended to provide for all legitimate exercise of power by the military authorities on the 
proclamation of martial  law. More especially it directs what punishment is to be inflicted upon 
those who, being on active service, desert their commando without leave, and provides for the 
manner  in  which  such  persons  shall  be  tried.  This  is  the  Law which  was  proclaimed  by  the 
President shortly before the outbreak of hostilities, and after war had commenced it was amended 
by Law No. 20 of 1899, though the amendments have no bearing in the issue of this case. I do not 
think that while this statute was in existence it was competent for the military authorities of the 
Transvaal to punish a burgher who deserted his military service or who surrendered without due 
cause, except by making use of the machinery of the statute or of some law amending it. And 



there was certainly nothing in the Law which allowed a field-cornet, even though acting under the 
orders of his general, or under the orders of the Commandant-General, to confiscate the property 
of a burgher without trial. That this was the view
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taken by the Republican commanders themselves is clear. When the Krijgsraad met on the 24th 
May, 1900, and resolved that it was advisable that those burghers who absented themselves from 
commando service without leave should be punished by confiscation of their movable property, 
they did not decide to carry out that measure forthwith under martial law. They communicated 
their resolution to the Executive Government, and the latter in December, 1900, purported, by 
virtue of the powers granted by First Volksraad Resolution of the 28th September, 1899, to enact 
a Law giving statutory effect to the decision of the Krijgsraad. That fact is very strong confirmation 
of the correctness of the view that without some special legislation the proposed confiscation of 
property could not rightly be carried out. Now the only special legislation on which the plaintiff can 
rely  is  contained  within  the  terms  of  the  Krijgsraad  resolution  which  the  Executive  Council 
purported to legalise. As already pointed out, that resolution is not a law which this Court can 
recognise as such; but it was intended to regulate, and did regulate, the administration of martial 
law in regard to the matter with which it dealt, and as among the members of the burgher force 
inter se; and it must, as against persons charged with a contravention of its provisions, be strictly 
interpreted. But even reading it in its ordinary sense, I cannot see that it covered the offence with 
which the defendants were charged and on account of which their property was taken.

The resolution deals with three classes of persons: --- 

(1) Those who go away from commando.

(2) Those who stay at home and do not obey the call of the field-cornet.

(3) Those who in any way absent themselves without leave.

All such persons are to be punished by confiscation of their movable property, but only in one 
event: in case they do not rejoin the commando within the time fixed by the field-cornet. Failure 
to rejoin within a fixed time is a necessary element of the offence. And that being so, I am of 
opinion that the resolution could not apply to persons who surrendered to superior force, whether 
with or without show of resistance, and were conveyed outt of the country. To them no notification 
could be
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addressed by the field-cornet, and it would be manifestly impossible for them to rejoin.

Now the charge against  the defendants was substantially  that  they surrendered to the British 
forces when it was possible to have escaped. And I cannot find that that is an offence created by 
the resolution under consideration. Nor can I find in any of the military laws of the Transvaal any 
provision which confers upon a field-cornet jurisdiction to deal with such a charge. A circular was 
put in, issued by Commandant-General Botha on the 3rd December, 1900; but I do not think that 
that circular, even if it were possible for it to override Law No. 20 of 1898, covers the present case 
any more than the resolution does. The defendants are not persons falling within the definitions 
contained either in clause 1 or clause 2 of that circular.

I come, therefore, to the conclusion that Field-Cornet Scholtz had no jurisdiction to deal with the 
charge against the defendants in the way in which he did. Assuming that the military authorities of 
the burgher forces had the same power over the defendants and their property that they would 
have had in case no Annexation Proclamation had been issued, I still consider that the confiscation 
was not justified by the martial law under which action purports to have been taken.

That being the result at which I have arrived, I am relieved from the necessity of considering the 
facts of the charge brought against the defendants. Were it necessary and right to do so, I should 
hold that their surrender was not voluntary; that they were obliged to act as they did, and that 
under the circumstances there was no other course reasonably open to them.

The plaintiff having failed on every ground in showing that the dominium in this wool was taken 
out of  the defendants in favour either of the Government of  the late  Republic  or the military 



authorities of the burgher forces, it is clear that his own title derived by purchase from one or 
other of those bodies must fail. Judgment should, therefore, be for the defendants with costs.

MASON, J.: The parties in this case were all burghers of the South African Republic, the plaintiff 
performing active military service until peace was proclaimed. The two defendants, were
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exempted  from commando  duty  from the  beginning,  one  of  them (Mossop)  suffering  from a 
physical disability, which rendered it, impossible for him to take part in any warlike operations or 
even to undergo any violent exertion.

Certain  Government  cattle  were  entrusted  to  their  charge  prior  to  March,  1901;  they  were 
delivered for, safe-keeping to a native chief whom the defendants periodically visited.

In March, 1901, it was known that General French's columns were approaching that portion of the 
district of Vryheid where the defendants resided. Hancke at that time was just recovering from an 
attack  of  fever.  Acting  Fighting  General  Emmett  thereupon  gave  each  of  the  defendants  a 
certificate, dated the 23rd March, 1901, granting them leave to remain free and undisturbed on 
their farms. Mr. Scholtz, their field-cornet, also gave a certificate on the same date to the effect 
that Hancke was unfit for commando service and could not flee with the commandos, and that he 
had not remained for the purpose of "handsupping," but on account of serious illness. It is clear 
that both the defendants were allowed to remain, under the belief, which they shared with the 
Boer military authorities, that they would be left upon their farms by the British, and might thus 
preserve their property.

Upon General French's approach Joseph Mossop, the second defendant's son, who was then acting 
as a guide to, and had taken service with, General Dartnell's column, galloped up to his brother's 
house, and asked the defendants what they were going to do. They said that they intended to 
remain, and produced their certificates. Mossop, the brother, replied that the certificates would not 
help them, and that they must go with him and see the general about the matter. He did not give 
an actual order, but stated in evidence that if they had not gone he would have taken them. When 
the defendants came to General Dartnell he ordered them to return with their families first thing 
next morning with whatever goods they wanted to take away, join the column, and march with 
him. This they did.

It is charged in the declaration that the defendants in breach of their duty voluntarily and without 
the leave of the Republican authorities surrendered to the British forces. It is quite true
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that after leaving the general it was perhaps possible for the defendants to have escaped into the 
mountains close by without being detected by the British, who were all round; but considering the 
fact that both the defendants were physically incapable of any violent exertion, and the risk which 
they ran of capture or shooting, there was not, in my opinion, a voluntary surrender on their part. 
Both of them desired, without doubt, to remain on their farms, and both of them yielded to the 
superior forces that lay around them.

General Emmett, after the departure of the British columns from the neighbourhood, gave general 
instructions that all the movables of those burghers who had voluntarily surrendered should be 
confiscated,  and Field-Cornet Scholtz thereupon made a list  of  those who were in his  opinion 
subject to these penalties; this list included the defendants. Scholtz seems to have submitted the 
list to his commandant, and upon his instructions to have directed the sale of the property of the 
persons whose names were recorded on the list. No investigation of any kind was made into the 
circumstances beyond ascertaining the fact of the departure of the persons concerned from their 
farms.

The defendants had a certain amount of wool on Mossop's property. This was ordered by the field-
cornet to be sold by public  auction, and at the auction plaintiff  bought it.  Thereupon he took 
charge of the wool, having it stored on defendants' farm; he requested a friend to keep an eye on 
it, and later on went off on commando.

The defendants shortly after the declaration of peace returned to their farm, where they found the 
wool, and hearing that van Deventer claimed it by right of purchase, obtained an interdict from the 



Magistrate under which the plaintiff  was compelled to commence the present proceedings. The 
wool is still on the farm.

The plaintiff contends that the confiscation of the defendants' wool was valid according to the laws 
and the military usages of the late South African Republic, or otherwise on the ground that the 
officers of the late South African Republic, acting in good faith under martial law, confiscated and 
sold the wool in question. The plaintiff also relies on Ordinance No. 22 of1903,
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as estopping the defendants from questioning the act of confiscation.

The first point raised by the defence is, that upon the annexation of the Transvaal by Lord Roberts 
on the 1st September, 1900, the Government of the South African Republic came to an end, and 
any acts of its officers in opposition to the British Government can receive no recognition by this 
Court.  Mr.  Smuts,  while  admitting  that  he  could  not  ask  this  Court  to  disregard  the  Act  of 
Annexation, maintained that notwithstanding the Government of the South African Republic was 
an actual and legal Government whose acts this Court would not set aside. In the view I take of 
the case it is not necessary to give any definite opinion upon the exact effect of the annexation in 
this  connection,  even  supposing  that  this  Court  had  jurisdiction  to  entertain  such  a  question 
(Secretary of State for India v Kamachee Boye Sahaba, 13 MPCC 22; East India Co. v Syed Ali, 7 
M. Ind. App. 554; Queen v Lord Commissioners Of Treasury, 1 RC 821; Encyclopcedia of the Laws 
of England, sub voce  Act of State; Anson's  Laws of the Constitution, vol. 2, pp. 291-99). The 
Government of the South African Republic after the annexation either ceased to exist or continued 
as a Government de facto or de jure. If the former were the case then the confiscation was invalid, 
and if the latter then that Government is subject to the laws which it made for itself, or at any rate 
cannot have greater rights than its alleged constitution confers.

This is not a dispute between British subjects and an alien enemy, to which the ordinary rules of 
international law might possibly apply, though there are many difficulties in the way of a claim by 
one enemy against another to recover in the civil courts property which has been either captured 
or confiscated during the war (Elphinstone v Bedreechund, 1 Knapp, P.C. 360; Lamar v Brown, 92 
USR 187; Lindo v Rodney, Douglas, 313; Le Caux v Eden, 2 Douglas, 612). It is perfectly true that 
the Boers were throughout substantially recognised as belligerents, but belligerent rights are rights 
only  against  the  enemy,  not  rights  of  the  belligerents  inter  se.  These  are  governed  by  the 
municipal law of each belligerent (Williams v Bruffy, 96 USR 177;
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Dewing v Perdicaries, 96 USR 193; re Venice, 2 Wall, 258). That municipal law may be contained 
in special statutes or military codes applicable in time of war, or may be comprised under the 
wider and less defined jurisdiction of martial law as understood in British jurisprudence. It is, I 
think,  quite  clear  that  where  there  are definite  provisions  of  military  law applying  to  military 
offences, those provisions exclude the operation of martial law in those particular cases (Planters' 
Bank v Union Bank, 16 Wall. 483; Mrs. Alexander's Cotton, 2 Wall. 405).

It therefore becomes necessary to determine whether there were statutory provisions of the South 
African Republic applicable to the case. Law No. 20 of 1898 --- "For the military service in the 
South African Republic" --- enacts (sec. 3) that the military force of the South African Republic 
consists of all white and coloured male inhabitants above the age of sixteen years, and is called up 
for the maintenance of order, for commandos on the occasion of internal disturbances, for the 
defence of the country, and for making war on foreign enemies; and the next section defines a 
commando under the Law as including the march of armed burghers and subjects for the defence 
of the country and for making war on foreign enemies. An examination of the various sections of 
the Law shows that it is intended to prescribe the military powers, duties, and obligations of the 
burghers of the Republic and their officers both in respect of internal disturbances and the larger 
operations of war. It cannot, to my mind, as Mr. Smuts contended, be confined to commandos and 
small expeditions such as Kafir risings, Sec. 36 and the following sections provide for punishments. 
Failure to comply with the order calling to commando service is punishable with a fine of £5, and 
on a repetition of the offence with a fine of £37, 10s. There is a special scale provided in respect of 
the disobedience of officers. Sec. 38 provides that on non-payment by the burghers of the fines, 
notice shall be given to the landdrost, who has power to deal with the matter, subject to a report 
to the Krijgsraad. Sec. 39 provides that no one, when war is declared, shall leave his field-cornetcy 
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without the written permission of his field-cornet, under penalty of a fine not exceeding £37, 10s.; 
and then follows a provision authorising
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proper officials to arrest those departing without leave. Sec. 40 provides that any one who, in case 
of war, leaves the State with the object of avoiding military service, without the written permission 
of the field-cornet, may be tried before the High Court and be subject to a penalty of £100 to £500 
or imprisonment of from one to five years. The sub-section provides that any one leaving the 
commando without leave may be fined £50 by the field-cornet, but that the punishment shall be 
executed by the civil  authorities.  Sec.  48 establishes  general  and ordinary  courts-martial,  the 
former of which have jurisdiction over serious offences, such as desertion before the enemy, &c., 
while the latter deal with the minor and disciplinary offences. Sec. 49 requires strict obedience on 
the part  of the burghers and officers to all  lawful commands,  under a penalty  which may be 
inflicted by court-martial. Law No. 20 of 1899, which was passed by the Executive Council under 
the authority of a Resolution of the First Volksraad (No. 1416a) of the 28th September, 1899, 
enacts  that  after  the  declaration  of  military  law ordinary  judicial  procedure,  as  prescribed  by 
statute for the time of peace, shall no longer be followed, and special regulations are laid down for 
the trial of offences. These regulations, it is declared, shall not infringe upon the provisions of the 
Military Law No. 20 of 1898 as regards trials for offences therein named. It cannot, I think, be 
successfully contended, and indeed was not contended, that the confiscation in the present case 
can be justified under these Laws, which lay down a method for dealing with offences of the kind 
charged against the defendants, with a particularity and jealousy not to be wondered at, when 
every citizen of the State is made subject to military law and service.

But it is contended on behalf of the plaintiff  that further legislative provision was made under 
which the confiscation was justified. A resolution was adopted by the War Council assembled at 
Vereeniging  on  the  24th  May,  1900,  recommended  to  the  Government,  and  on  the  24th 
December,  1900,  confirmed and declared  legal  by  the  Executive  Council  under  the  Volksraad 
Resolution of the 28th September, 1899. The words of the Resolution are: "Those who go away 
from commando, and those who stay at home and do not obey the call of the field-cornet, or
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those who in any manner absent themselves from commando service without the leave of their 
field-cornet  or  commandant  approved  of  by  the  commanding  officer,  shall  be  punished  by 
confiscation of their movable goods in case they do not again join their commando within the time 
fixed by the field-cornet. Such persons must forthwith be again commandeered, and in case they 
do not comply herewith they must be punished with the utmost rigour of the law. The movable 
goods  shall  immediately  be  used  by  the  commandos.  The  Acting  Commandant-General  is 
authorised to telegraph this resolution to the Honourable Government," &c.

Commandant-General Botha issued instructions for dealing with burghers who had laid down their 
arms or taken the oath of neutrality, but it was not contended that this circular conferred greater 
powers than the resolution of the War Council of the 24th May, 1900.

Now the defendants in this case do not, to my mind, come within the terms of this resolution, 
because they did not desert from the commando or withdraw themselves from commando service, 
nor were they ever commandeered again; but assuming that a municipal Court could not correct a 
sentence of confiscation pronounced under error of fact by the proper authorities purporting to act 
in terms of this resolution, the question still remains whether any such pronouncement was made. 
No law was cited authorising a field-cornet or a commandant or even the general commanding a 
district of his own motion, without the intervention of a landdrost or a court-martial, to pronounce 
a  sentence of  this  character,  and in  default  of  any such authority  it  appears  to me that  the 
confiscation in this case was invalid. The resolution of the 24th May, 1900, assuming it to be a Law 
amending Law No. 20 of 1898, affixed a new penalty to an offence already provided for,  but 
created no machinery for enforcing that penalty; the old machinery must therefore be applied, and 
under it the act in the present case was unauthorised and beyond the jurisdiction of those engaged 
in the confiscation.

The words of the resolution that those failing to comply with  the re-commandeering must be 
punishable with the utmost rigour of the law negative the idea that a discretionary power of
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punishment outside the limits of the existing Law, as amended by the resolution, was intended to 
be entrusted to the military officers of the late Republic.

It is inevitable that under the stress of warlike operations many invalid acts of this nature should 
be committed, and it is therefore customary that the conclusion of hostilities should be followed by 
Acts of indemnity and confirmation; but of course in this case there have been no such Acts by the 
Republican Government, and this Court cannot assume the functions of a legislature.

Ordinance No. 22 of 1903 provides that the fourth clause in the Conditions of Surrender which 
terminated the war shall have the force of law within this colony, so that no proceedings, civil or 
criminal, can be taken against any of the burghers for any acts in connection with the prosecution 
of the war, and it is a defence to any such civil or criminal proceedings that the act in respect of 
which such proceedings are taken was an act in connection with the late war. Now this clause does 
not profess to validate every act done in the course of the war. Such a clause would have a very 
wide operation indeed, and certainly be contrary to the intention of His Majesty's Government as 
displayed in many other proceedings. The Ordinance protects the burgher from any liability on 
account of acts in connection with the war. I do not think either in language or intention it renders 
every such act valid, so as, for instance, to give a legal title to property by an act which would 
otherwise be illegal. In the case of the  Planters' Bank v The Union Bank,  decided by the United 
States Supreme Court, the act of a general was held to be invalid, notwithstanding that a law 
indemnifying all officers had been passed by Congress, and the invalid act was held not to pass 
title to property (in that case a debt).

I am therefore of opinion that there ought to be judgment for the defendants, with costs.

BRISTOWE, J.: This is an action to recover certain bales of wool or the value of them. The wool is 
lying on the defendant Mossop's farm Cliffdale, situate about fifteen miles east of Vryheid.

Both the defendants were burghers of the late South African
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Republic. In March, 1901, they surrendered to the British. As a penalty for such surrender the Boer 
military authorities purported to confiscate the wool, and sold it by auction to the plaintiff. At the 
time of the sale the wool was lying on the farm where it now is,  but I am satisfied from the 
evidence that the plaintiff took delivery of it and that the dominium passed to him.

The question at issue in the action is whether the sale of the wool was a valid sale, and this 
depends on whether the confiscation was a valid confiscation.

In September, 1900, Lord Roberts' Proclamation annexing the Transvaal was issued. Mr.  Smuts 
admitted very frankly that the effect of this was to incorporate the territory of the South African 
Republic in the British dominions. And I think it is necessary to go a step farther and to say, that 
inasmuch as, according to modern notions at all events, the possession of territory is essential to 
the existence of a State, the Proclamation taken in connection with the events which subsequently 
occurred put an end from the moment of its issue to the existence of the Republic as a political 
unit. We are then brought face to face with the difficult question of what was the legal position of 
the burgher forces still remaining in the field. Upon this question there is, so far as I know, no 
authority; and it may be that the position in which the Boer forces were placed by the Annexation 
Proclamation was one unexampled in history.

Now, in the first place, these forces were the remains of the fighting force of the South African 
Republic. There was, as it seems to me, no question of according to them belligerent rights. They 
were enemies who still remained unconquered. In the second place, they were a community of 
persons,  bound  together  by  ties  of  blood,  actuated  by  a  common  purpose,  and  capable  of 
contracting. So much was admitted by the treaty of Vereeniging, which on the face of it was an 
agreement  between  the  British  Government,  on the  one  hand,  and  the  outstanding  burghers 
acting through their representatives on the other. Moreover, the treaty of Vereeniging recognised 
them as having a de facto Government, for their representatives were described as "acting as the 
Government of the South African Republic."

1903 TS at Page 425



Indeed,  the  recognition  of  their  existence  as  a  community  involves,  as  it  seems  to  me,  an 
admission that they had some form of organisation or constitution, and that there were certain 
laws by which they were bound inter se.

What, then, was this constitution and what were these laws? Two views were suggested. One is 
that the outstanding burgher forces carried with them into their exile (if I may be allowed the 
expression) the laws of their late State, so far as such laws were necessary or applicable to their 
existence as a military community. The other is, that by some sort of implied agreement or by 
common consent they became subject to martial law, namely, the expression of the will of their 
military commanders.

Of these two views the former appears to be the sounder, and I hold that the laws by which the 
remnant of the Boer forces were bound inter se were those of their old State, so far as they were 
applicable  to  the  military  organisation,  which  was  all  that  then  remained.  Now  the  military 
organisation of the South African Republic in time of war was contained in Law No. 20 of 1898, 
and I think one or two amending statutes. Mr. Smuts said that this was a mere commando law, 
but that seems to me to be rather a question-begging epithet. It was no doubt a commando law in 
the sense that it provided for the calling out of the commandos; but it was nevertheless a law by 
virtue of which the country could be transformed into a camp and the nation into an army, and 
which, since inter arma silent leges, provided for the suspension, in the presence of the common 
enemy, of the civil courts.

These laws contained no provision authorising such a confiscation of private property as occurred 
in the present case, But it is said that, assuming this to be so, the power of confiscation was 
created by the Krijgsraad resolution of the 24th May, 1900, confirmed and legalised by Resolution 
of the Executive Council on the 24th December, 1900.

Now I am not prepared to say that the burghers still in the field, being, as I think, an organised 
military  community,  had no power of  enacting new laws binding on them  inter se.  But I am 
relieved from the necessity of considering whether such a power, if it existed, was exercised in the 
present case, because it seems
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to me that even if the Krijgsraad resolution acquired for the burghers the force of law, it did not 
authorise the confiscation of the defendants' property. The resolution purports to authorise the 
confiscation of the movable property of burghers "who go away from commando, or . . . in any 
manner absent themselves from commando service."

Mr. Smuts contended that "commando service" was not confined to active service in the field, but 
included  all  the  various  kinds  of  work  which  non-combatant  burghers  might  be  required  to 
perform. The defendants  in the present case were non-combatants,  but they had had certain 
duties  of  tending cattle  allotted to them, and it  was said  that  by surrendering they absented 
themselves from this service. To this contention there seems to me to be two answers. In the first 
place,  I  think  it  is  straining  language  to  call  the  work  which  was  allotted  to  the  defendants 
"commando service," and the view that such work was not intended to be included under those 
words is confirmed by the fact that by the certificates of exemption granted to the defendants on 
the 23rd March, 1901, they were expressly excused from "commando service," the expression 
being there plainly used in the sense merely of active service in the field. In the second place, 
even assuming that  the words "commando service"  have the wide meaning which Mr.  Smuts 
attributed to them, the defendants cannot be said to have absented themselves from it unless 
their  surrender  was  voluntary.  It  is  quite  clear  that  General  Emmett  himself  authorised  the 
defendants  to  remain  on  their  farms,  and  I  think  it  is  established  by  the  evidence  of  the 
defendants that they did so remain, not with any desire of surrendering, but because they (in 
common with the Boer military commanders themselves) believed that being non-combatants they 
would be permitted to remain there by the British military authorities. It was not until General 
Dartnell's column was within three or four miles of the farm, and the scouts were actually upon 
them, that the defendants were undeceived. The defendant Mossop's brother (whose presence 
there was quite accidental) was then sent to bring them in, and from that moment they acted 
under the orders of the British general. Force was not actually used, but it was at hand, and it 
would have been used if necessary
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The defendants surrendered with a pistol at their heads. They yielded to superior force. And I 
cannot think that a surrender under such conditions can properly be said to have been voluntary.

It appears to me, therefore, that the confiscation of the defendants' goods was  ultra vires,  and 
that the plaintiff's claim must fail.

I may add that the same conclusion seems to me to be reached if we adopt the alternative that 
the only  law to which the Boer forces remained subject after the annexation was martial  law 
represented by the will of their military commanders. It seems clear that General Botha's circular 
of  the  3rd  December,  1900,  did  not  apply  to  such  a  case  as  the  present.  General  Emmett, 
however,  says  that  acting  under  orders  received  from his  superior  officers,  he  gave  general 
instructions for the confiscation of the goods of burghers "voluntarily  surrendering."  It was in 
pursuance of these instructions that the confiscation is alleged to have taken place, and it is not 
suggested that the confiscation of the property of burghers who did not voluntarily surrender was 
ever  authorised  or  intended  to  be  authorised.  If,  therefore,  I  am  right  in  thinking  that  the 
defendants'  surrender  was  not  voluntary,  the  confiscation  was  outside  the  instructions  of  the 
military commanders and was accordingly invalid.

From every point of view, therefore, it seems to me that this action fails and must be dismissed, 
with costs.

Plaintiff's Attorney: J.H.L. Findlay; Defendants' Attorneys: Rooth & Vessels.


