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Headnote : Kopnota 

It is obvious that international law is to be regarded as part of our law, though the 
fons et origo of this proposition must be found in Roman-Dutch law, according to 
which public international law is based on the acceptance of territorial sovereignty of 
independent States. 

D Only such rules of customary international law are to be regarded as part of South 
African law as are either universally recognised or have received the assent of this 
country. 

Assuming that an accused has been apprehended on foreign soil, international law 
(as applied in South African law) does not preclude his being tried in a South African 
court on charges otherwise within its jurisdiction where, after being brought into 
South Africa by his abductors, he is lawfully arrested and where the abductors had 
acted  E without the authority of the South African State. 

The Court left open the question whether the position would be different if they 
acted with State authority. 

The decision in the Natal Provincial Division in Ndhlovu and Another v Minister of 
Justice and Others, 1976 (4) SA 250, confirmed.  F  

Case Information 

Appeal from a decision in the Natal Provincial Division (VAN HEERDEN, J.) The facts 
appear from the judgment of RUMPFF, C.J. 

G. B. Muller, Q.C. (with him C. N. Nicholson), for the appellants: The central and 
important issue to be decided in this appeal is whether the fact that the appellants 
were before the Court with criminal charges  G pending, gave the Court jurisdiction 
to try them on those or any charges irrespective of whether they were kidnapped and 
forcibly and against their will brought from within the territory of another sovereign 
State or not. If that issue is decided in favour of respondents then caedit quaestio 
any dispute upon the facts as to whether they were so kidnapped or not. Assuming 
then, for this part of the argument, that appellants were kidnapped in Swaziland and 
forcibly removed therefrom by members of the  H South African Police into the 
territory of the Republic of South Africa on the night of 25 March 1976, it is clear that 
at a point sonic 20 kilometres within the South African borders a colonel in the South 
African Police, namely Colonel Dreyer, arrested them and detained them in terms of 
sec. 6 (1) of Act 83 of 1967. They were so detained thereafter until 14 May 1976 
when they were brought before the Supreme Court in Pietermaritzburg and 
remanded to 12 July 1976. Appellants averred that the Swaziland Government had 
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raised with the South African Government the question of their having been 
kidnapped, and they went on to say that, according to a report in the  A Natal 
Mercury, the fact of representations having been made was admitted in the House of 
Assembly and that the Swaziland Government had protested against the violation of 
its territorial sovereignty and demanded the return of the two appellants. 



Both appellants on 25 March 1976 were resident in Swaziland, having been granted 
political asylum in that country. The Swaziland Government has not  B relinquished or 
waived its territorial right. Swaziland (a) is a sovereign independent State; (b) has 
not waived its rights in respect of the two appellants; (c) has in fact protested the 
violation of its territorial sovereignty and has demanded the return to Swaziland of 
the two appellants. The application dismissed by the Court a quo was for an interdict 
which is both mandatory and prohibitory. 

C Both are competent in our law. See Wood and Others v Ondangwa Tribal Authority 
and Another, 1975 (2) SA at pp. 312A - E; 309. It was brought on two main grounds, 
namely: (a) the two appellants were kidnapped upon Swaziland soil by the South 
African Police; and (b) the Swaziland Government has demanded their return 
because their being taken was a  D violation of Swazi sovereignty and that 
Government has not waived its rights in respect of the two appellants. Dealing with 
the second ground, the Judge a quo found that the "Court has jurisdiction to try the 
appellants for the offences for which they were indicted even if they should have 
been taken into custody on Swaziland soil". Such finding is  E wrong in the 
circumstances of this case and, inter alia, omits to take into account the rights of the 
Swaziland Government. It is not necessary for that Government to be a party to 
these proceedings and the Court will not, by their process, seize or retain property, 
or even some lesser interest which is that of the foreign sovereign. 

F The foreign sovereign has not to prove his title, but he should establish an arguable 
issue. See Dicey and Morris, The Conflict of Laws, 8th ed., pp. 126 - 7. The principles 
apply in matters of criminal law as well as civil law unless there is a waiver. See 
Chung Chi Cheung v R., (1938) 4 All E.R. at pp. 794 - 5H - H. 

International law forms part of our law: see South Atlantic Islands  G Development 
Corporation Ltd. v Buchan, 1971 (1) SA at p. 238C - E; article by Prof. Dugard, 
"International Law is part of Our Law", (1971) 88 S.A.L.J. 13, and the right of the 
foreign sovereign to demand the return of persons arrested on its soil by another 
power, and the obligation to return such persons to the foreign sovereign was 
accepted without  H hesitation by DE VILLIERS, C.J., in In re Willem Kok and 
Nathaniel Balie, 1879 Buch. at p. 70. Civil jurisdiction is sometimes suspended and 
held in abeyance, e.g., by the proclamation of martial law. See Willem Kok, supra at 
p. 66. But the Court's duty is to administer justice to those who seek it. Wood's case, 
supra at p. 313E. 

Similar suspension is affected by sec. 6 of Act 83 of 1967, but as soon as the 
detained person is brought to Court for trial the Court's jurisdiction is restored or 
reinstated. The ouster of civil jurisdiction is not to be presumed. See In re Cakijana 
and Tobela, 1908 N.L.R. at pp. 197, 199. Whilst it is correct to say that the mere 
opinions of jurists, however emi- 
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nent or learned, that International law ought to be recognised, are not in themselves 
sufficient, their investigations into the true ratio decidendi in decided cases must at 
times carry considerable weight. Thus, there can  A hardly be any doubt that it is a 
rule of international law that a State must not perform acts of sovereignty on the 
territory of another State. Oppenheim, International Law, vol. 1, 8th ed., op. cit, p. 
295, referred  B to in the article by Paul O'Higgins in the British Yearbook of 



International Law, 1960, entitled "Unlawful Seizure and Irregular Extradition", at p. 
280. Further, the arrest of a fugitive criminal by the officials of one State in the 
territory of another is prima facie a breach of international law. Oppenheim, supra at 
pp. 295 - 296. See also S. v Ramotse and Others (unreported TPD 14.9.70). This is 
also a breach of our own municipal law. See Voet, 48.3.2 (Gane's trans., vol. 7 at p. 
331). See also D.11.1. (Scott's trans., vol. 2, p. 268, D.1.18.3 (Scott's trans., vol. 2, 
p. 257): Mattheus, title 14, chap. II, ad Dig. 48; Gomez, vol. 3, chap. 9, n. 465; 
Novel, 134.5. (Scott, vol. 17, p. 141). It is  C no derogation of what is stated by 
Gomez, if it be said that he is not a recognised Roman-Dutch authority. The mere 
fact that so accurate and meticulous a Roman-Dutch writer as Voet refers to Gomez 
without reservation, indicates that Voet agreed with all that was said by Gomez in the 
article to which he referred, and in any event it is logical and in  D accordance with 
right reason. It is nonsensical to have such a law if it can be disregarded with 
impunity. The Police are an arm of the Court (Judge). Their wrong is his. If the State 
of asylum acquiesces in the arrest, as when officials of that State participate in the 
irregular  E apprehension, there is no breach of international law. O'Higgins, supra at 
p. 280. 

Courts, in some countries, have quite often insisted on their having jurisdiction to try 
criminal cases against persons brought before them and have rejected as irrelevant, 
objections to jurisdiction based on alleged illegalities in their apprehension in foreign 
sovereign States. None of the judgments binds the Courts in Britain or in the U.S.A. 
to hold that  F where there has been a violation of the sovereignty of a State which 
does not waive its rights and which claims the return of the apprehended fugitives 
taken from their asylum, the circumstances are irrelevant and the criminal courts of 
the land must try the charges. Dealing with the cases usually cited in support of the 
contention that British Courts will exercise jurisdiction over persons brought before 
them in violation of  G customary international law, in none had a violation of 
customary international law actually occurred save in the case of (a) Dr. John Story 
related in O'Higgins, supra at pp. 281 - 2. See Holdsworth's comment cited by 
O'Higgins, p. 282; (b) Ex parte Susannah Scott, S.C. 4 Man 6 Ry 361; (c) R. v Sattler, 
169 E.R. 1111. In neither case (b) or (c), supra, was there any question of a violation 
of foreign sovereignty, but  H both have been cited as if there were. See O'Higgins, 
supra at p. 284. Judicial misconception and errors are often perpetuated with far-
reaching results; (d) R. v Nelson and Brand, (1867). See O'Higgins, supra at p. 285. 
Courts martial have a very protected position in the English law and the civil courts 
are unlikely to interfere. See R. v Secretary of State for War: Ex parte Martyn, (1949) 
1 All E.R. at p. 243F - H; (e) Sinclair v H.M. Advocate, (1890); (f) Re Parisot, (1890); 
(g) R. v Walton, (1905), O'Higgins, supra at pp. 
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285 - 6; (h) Emperor v Vinayak Damodar Savakar, O'Higgins, supra at pp. 315 - 316; 
(i) R. v Officer Commanding Depot Battalion R.A.S.C. Colchester. Ex parte Elliott, 
(1949 1 All E.R. 373. See O'Higgins, supra at pp. 286 - 7. 

 A Israel: The Eichmann case. See article by J. E. S. Fawcett in "The British Yearbook 
of International Law" (1962) at pp. 181 et seq. Quite apart from the aspect of a 
violation of international law, the law of South Africa makes it clear that the 
appellants were before the Court  B "without due process of law". See Voet, supra, re 
pursuit and capture in territory of another State. The kidnapping is not cured by an 



arrest under sec. 6 of the Terrorism Act nor by remand in Court. Stolen goods don't 
cease to be stolen because the police have taken them into custody or they have 
been made an exhibit of court. A remand in custody by a court does not render an 
illegal detention lawful. Cf. Re Geelat Khan, (1888) 9 N.L.R. at p. 51. 

 C American cases: (a) Ker v Illinois, 119 U.S. 436 (1886); (b) Frisbie and Warden v 
Collins, (1952) 342 U.S. 519. The only case where there was a request by a foreign 
power whose sovereignty had been violated, was one in America: Ex parte Lopez, 
(1934) 6 F Supp. 342. This is referred to at  D P. 629 in an article published in the 
American Journal of International Law, at p. 629. Despite the request the Court 
refused an application for a writ of habeas corpus, holding that it had no jurisdiction 
to consider the claim by Mexico. In Brewster's case referred to on pp. 628 - 9 of the 
article above, it is not clear whether there was assent on the part of the  E foreign 
power or not. When there is a request by the aggrieved sovereign State, there can 
be no doubt that throughout the civilised world, the prisoner is returned to the 
country from whence he has been taken and Lopez case, supra, is out of step. There 
are two French cases which hold that the mere fact of arrest upon foreign soil by 
officers of the seizing State rendered the arrest null and void and that the 
commitment to prison  F and the remand had to be set aside. They are: (a) In re 
Jolis Tribunal Correctionel d'Avesnes, July 22, 1933; (b) Nouet's case. (French 
decision in 1891 referred to by Fawcett, supra at p. 200, note 2.) 

There are cases in England referred to by O'Higgins, supra, which do deal with 
irregular arrests and international law. See (a) Attorney-General v.  G Cass, 147 E.R. 
494; (b) R. v Garrett, 86 L.J. (K.B.) 894; (c) The Chesaspeake case; (d) Grogan's 
case; (e) Patrick Lawler's case ; (f) and (g) the further two cases referred to by 
O'Higgins on p. 295; (h) Colunje's case; (i) Tandy's case. 

The above cases show that regard is had in Britain to the dictates of International 
Law when demand is made by the aggrieved State. 

 H Treaty obligations: South Africa has an extradition agreement with Swaziland. See 
Proc. 292 published in Government Gazette Extraordinary 2179 of 4 October 1968. 
G.G. 1026. This excludes extradition for offences of a "political character". Offences 
under the Terrorism Act or the Suppression of Communism Act are offences of a 
"political character" and there could not have been an extradition under this-treaty. 
These treaties are sometimes referred to as "conventional international law". 

According to O'Higgins, supra, there appear to be no decisions as to the effect of 
violations of such treaties in Britain, but no Court, into whose 

1978 (1) SA p897  

jurisdiction a man is extradited, would try him upon any other charge save in the 
circumstances of Stattler's case. supra. Cf. The American case of United States v 
Rauscher, (1886) 119 U.S. 407. (Referred to by Edwin D.  A Dickinson in his article 
"Jurisdiction Following Seizure or arrest in violation of International Law" published in 
vol. 28 (1934) of the American Journal of International Law, at p. 232.) This case 
was decided at the same term of the U.S, Supreme Court at which that Court decided 
the case of Ker v Illinois, supra, (Dickinson, supra at p. 237). The apparent 
dichotomy is probably explainable for the reason that it was held  B that there had 



been no treaty violation in Ker's case. (See O'Higgins, pp. 302 - 3, with reference to 
Sobell's case ( 1957) 244F.) 

The same rule was applied when the National Court was convinced that an 
international agreement must be implied in the absence of a formal treaty. See 
Dominquez v State, (1921) 90 Tex. Cr. 92 (referred to at length by Dickinson at pp. 
233 - 4). The principle is that national courts, as the  C arm of national power, are 
incompetent to obligate by their process or to subject to the national law a thing or 
person seized or arrested in violation of an international treaty. In a civilised world, 
breach of faith or interference in the affairs of another nation is unthinkable. See The 
Mazel Tov (reported as Cook v The United States, (1933) 288 U.S. 102). The fact 
that the injured nation is not a party, as a litigant, is  D not to be weighted against 
the individual because (a) the issue has been submitted to the Court, (b) the 
property or person which the injured nation is entitled to protect is before the Court, 
and (c) the opportunity to undo the wrong by restoring the property or releasing the  
E person should not be lost. The question is not political, but is within the 
competence of the national court. Dickinson p. 237. The Mazel Tov decision overrules 
any prior decision to the contrary. Dickinson, p, 241. Prior to the Mazel Tov, case, the 
attitude in some of the U.S.A. decisions was that so long as there was no breach of 
municipal law the prisoner was justiciable. See also the Ker case, supra. Similarly, in 
England we find indictments quashed because of irregularities. See article  F by Felice 
Morgenstern, 1952 British Yearbook of International Law, at pp. 281, 282. The rule of 
international law that one State may not exercise police powers in the territory of 
another (in the absence of consent) is also, in South Africa, part of our municipal law. 
See Voet, 48.3.2. etc., supra. 

 G To describe cases as breaches of international law, when in fact they are not, and 
thereafter to cite the judgments as if they amounted to decisions holding that Courts 
must disregard breaches of international law, is to set afoot and perpetuate a 
misleading assumption; that nations pay lip service, but through their courts decline 
to adhere to the principles of international law. It is illogical to hold that a breach of a 
treaty does  H not occur if it is completely ignored, or to hold that one nation can 
assume jurisdiction over any captive in complete disregard of the protests and claims 
of a nation whose sovereignty has been set at nought by removing without authority 
those to whom it has given asylum. Attention is drawn to L. Oppenheim, 
International Law, vol. 1, 8th ed., by H. Lauterpacht, pp. 286, 288 - 9, 295 - 6 
(footnote 1). The fact that a person arrested on foreign territory may be a South 
African national does not cure the unlawfulness of the arrest in international law. 
Even if he was not legally upon the 
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foreign soil. See Eichmann, p. 199, (second last paragraph). 

Customary international law must give way to South African legislation if  A that 
legislation is clear. South African legislation should, however, be interpreted to accord 
with international law wherever possible. Our legislation does not overrule Voet, 
supra. See O'Connell, supra, pp. 52 - 54. There is no statute which authorises the 
arrest of persons by the South African Police outside the territorial limits of South 
Africa and South West Africa. 



 B The Terrorism Act, 83 of 1967 (secs. 2 (1) (b) and 2 (4)) confers jurisdiction upon 
South African Courts in respect of offences committed outside South Africa. It does 
not confer jurisdiction upon any South African Court in respect of persons arrested 
unlawfully outside South Africa. Any suggestion that the conferment of extra-
territorial powers in respect of offences committed elsewhere includes the 
competence to  C exercise jurisdiction over the persons unlawfully brought before the 
Court, conflicts with the rule of interpretation that a statute should be interpreted to 
accord with the principles of international law. The intention of the Legislature not to 
confer jurisdiction on persons unlawfully brought before the Court is clear from secs. 
6 and 7 of the  D Terrorism Act. Sec. 6 authorises the arrest and detention of 
persons for purposes of interrogation who happen to be at any place in the Republic 
in certain circumstances. Sec. 7 provides for the legal force of process in criminal 
proceedings "throughout the Republic and the territory of South West Africa". The 
arrest of a person on foreign soil by the South African  E Police is not a matter which 
falls outside the competence of the South African Courts because of the Act of State 
doctrine. The Act of State doctrine precludes a municipal court from giving, redress 
for violation of international law in an action by the injured individual. In the case of 
an arrest contrary to international law, the question is "whether the violation of 
international law shall be the source of further rights on the part of the delinquent 
State, namely the right to try and the right to  F punish for offences against its 
national law individuals who, but for that violation. would not be subject to its 
jurisdiction". (See Felice Morgenstern, supra, pp. 265 - 266.) In the present case a 
South African Court should apply customary international law and hold that the 
appellants' arrest in Swaziland was unlawful. It should also go further  G and hold 
that the international wrong has not been cured by the fact that they are now held 
under municipal law. In other words, the Court should uphold the principle of ex 
injuria jus non oritur and refuse to exercise jurisdiction over appellants. A South 
African Court has never been asked  H to adopt such an approach and it would not 
be precluded from doing so by reason of South African, English or American 
authorities which are customarily cited in support of the proposition that the Court 
will always exercise jurisdiction over a person before it, irrespective of the illegality of 
his arrest. 

Academic opinion. (a) In 1935 a distinguished body of American academic lawyers, 
acting under the auspices of the Harvard Law School, filed a draft convention on 
jurisdiction with respect to crime. (b) Edwin D. Dickinson at pp. 236 - 244. (c) 
Westlake, cited by O'Higgins. (d) Morgenstern, op. cit., pp. 265 - 6, 267, 279, 280 - 
2. (e) Fawcett, op. cit., p. 199 (cf. pp. 200 - 202). (f) O'Higgins. This writer states 
that, although there is no 
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authority which binds a British Court to exercise jurisdiction over a criminal brought 
before it as a result of a violation of international law, it would probably do so. He 
does, however, clearly disapprove of such a course and he points to the effect of a 
claim by the State whose  A sovereignty has been violated. This qualifies the scope of 
his conclusion (i) on p. 319. The cases usually cited in support of the proposition that 
a municipal court will exercise jurisdiction over a criminal brought before it as a result 
of a violation of international law are misleading because, on closer examination, it 
appears that in none of the cases cited was there in fact an unremedied violation of 
international law at the time  B the accused was brought to trial. 



South African decisions: (a) R. v Robertson, 1912 T.P.D. 10; (b) Ganyile v The 
Minister of Justice, 1962 (1) SA 647, (c) Abrahams v The Minister of Justice, 1963 (4) 
SA 542. (This case is not authority against the proposition that has been advanced 
for the following reasons:  C (i) The proceedings were by way of habeas corpus, and 
were not in the form of a plea to the Court's jurisdiction. (ii) It was in no way 
suggested by counsel for the respondent, or by the Court, that an international delict 
(which is also a delict under South African law). as opposed to a wrong under 
Bechuanaland domestic law, was irrelevant to the  D application. (iii) The authorities 
cited by the Court in dismissing the application, namely, Robertson and Elliott, were 
not concerned with violations of international law); (a) Ramotse's case,. supra. 

The trial of Eichmann by an Israeli Court after he had been kidnapped by Israeli 
agents in Argentina, has focused attention on the question in  E dispute. The district 
Court judgment (International Law Reports, vol. 36, pp. 18f.) deals thoroughly with 
this issue, but cannot be regarded as authority against the submission advanced in 
respect of appellants. Although the judgment does contain statements which support 
the view that a violation of international law will not bar the exercise of jurisdiction by 
the Court these statements were not necessary for the ratio decidendi  F because by 
the time Eichmann was indicted the violation of international law had been remedied 
by agreement between Israel and Argentina. The District Court obviously placed 
great reliance on this. It declared that the dispute among international lawyers over 
the issue in question in this memorandum was immaterial because "the accused was 
brought to trial after the 'violation of international law' upon which learned counsel 
based his  G argument, had been the subject of negotiation between the two 
countries concerned, and had been settled by mutual consent. In effect, therefore, 
counsel had no foundation in international law for his contention". This approach was 
also adopted by the Supreme Court in its judgment (International Law Reports, vol. 
36, pp. 304 - 308). See Fawcett, op.  H cit., pp. 200, 202, 215. Cf. Chung Chi Cheung 
case, supra, re waiver. There is no binding authority against the proposition that the 
Court should refuse to exercise jurisdiction over the appellants and the proposition 
advanced accords with legal reasoning and is backed by persuasive authority. 
Attention is drawn to the following two points. (i) Swaziland has not waived its rights 
and has asked for the return of the two appellants. (ii) The act complained of is a 
breach of SA municipal law as well as of international law. 
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Appellants are unlawfully before the Court because they were not returned  A to 
South Africa in accordance with the extradition procedures laid down in South African 
law. Extradition agreements exist between South Africa on the one hand, and 
Swaziland on the other. These extradition agreements have been incorporated into 
South African law by publication in the Government Gazette. It might be argued that 
the procedures provided for in these agreements, exclusively governed the rendition 
of fugitives from Swaziland. 

 B Kidnapping: This is a crime under our law, and, being akin to theft, it is a 
continuing crime. Cf. R. v Von Elling, 1945 AD 234. See also The Common Law of 
South Africa, by, Manfred Nathan, vol. 4, pp. 2590 - 1; R. v Buchenroeder, 13 S.C. at 
pp. 178 - 9; Voet 48.15 (Gane's trans.); Hunt, South African Criminal Law, vol. 2, pp. 
470 - 474. 



 C Fraudulent restraint: In Wood's case, supra, RUMPFF, C.J., at p. 309C, quoted with 
approval from D.43.29.4. (2) (Scott's trans.). And at p. 313 he referred to it as 
extremely urgent. A man is certainly fraudulently restrained of his liberty, quite apart 
from the territorial rights of another sovereign being invaded, if he is captured 
beyond the territorial limits of the seizing power. This is expressly forbidden in our 
law. 

 D There was an irreconcilable dispute of fact and accordingly, in terms of Natal 
practice (see Di Meo v Capri Restaurant, 1961 (4) SA 614) counsel for the applicants 
indicated to the Court before argument commenced that there was this dispute of 
fact and applied for the leading of oral evidence. This was refused, and counsel was 
ordered to proceed  E with the argument. The general rule is that a Court will not 
decide a matter on application where there is a dispute of fact. See Herbstein and 
Van Winsen, The Civil Practice of the Superior Courts in South Africa, 2nd ed., pp. 64 
- 66.) This general rule is subject to two main qualifications. (i) The Court will grant 
applications if, on the affidavits, it is not satisfied that there is a genuine dispute of 
fact. E.g. bare denials of the applicants' affidavits may in some circumstances  F not 
be sufficient to raise a genuine dispute of fact which the Court can discern. Cf. 
Soffiantini v Mould, 1956 (4) SA at p. 154E - H; Reed v Wittrup, 1962 (4) SA at p. 
443; Davies and Others v Lombard, 1966 (1) SA at pp. 587 - 8. (ii) In applications for 
interim interdicts, the Courts may grant relief notwithstanding conflict of fact. A 
decision as to  G whether or not such a dispute does exist is not a matter for the 
Court's discretion. It is a question of fact and a jurisdictional prerequisite for the 
exercise of the discretion. See Ismail and Another v Durban City Council, 1973 (2) SA 
at p. 374. 

W. H. Booysen, S.C. (with him J. H. Combrinck), for the respondents: The  H factual 
issue which requires determination may be paraphrased as follows: (a) whether the 
applicants were, as contended by them, kidnapped upon Swaziland soil by the South 
African Police; and (b) as the kidnapping constitutes a violation of the Swazi 
sovereignty and that Government has not waived its rights in respect of the 
appellants, whether the Swaziland Government has properly demanded their return. 
At the hearing of the application it was common cause between the parties that the 
appellants carried the onus to establish on a balance of probabilities that they were 
being unlawfully detained. See Abrahams v Minister of Justice and Others, 1963 (4) 
S. A. at p. 545; Bozzoli v Station Commander, 
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John Vorster Square, Johannesburg, 1972 (3) SA at p. 939. The Court a quo) 
correctly concluded that it was able to decide the factual issues aforesaid on the 
papers and there was, accordingly, no need to defer the matter for evidence. 

 A In terms of the South African law "once there is a lawful detention, the 
circumstances of the arrest and capture are irrelevant". Even if the original capture 
were in violation of international law, our Courts will exercise jurisdiction over a 
criminal brought before it. See R. v Robertson, 1912 T.P.D. at p. 12 - 13; Ganyile v 
Minister of Justice, 1962 (1) SA at p. 652G - H; Abrahams v Minister of Justice and 
Others,  B 1963 (4) SA at p. 545; S. v Ramotsi and 19 Others (unreported TPD dated 
14 September 1970). 



It is true that the remarks in point in the Robertson and Ganyile judgments, supra, 
were obiter dicta, but the Abrahams and Ramotsi cases, supra, are directly in point 
and not distinguishable in principle. (a)  C The fact that the "international wrong had 
been cured" played no part in the reasoning of the Full Bench in Abrahams' case. (b) 
In Abrahams' case the Court was concerned with the same so-called international 
delict. (c) Elliot's case, cited by the Court in Abrahams' case, was indeed concerned 
with a violation of international law. (d) Kidnapping, being a continuing  D offence, 
Ramotsi's case cannot be distinguished merely upon the basis that it was a third 
country's police force which committed the original "international delict". It was, in 
any event, not the basis for the decision of VILJOEN, J. The South African law in 
point accords with the law in England, the United States of America, India and Israel. 
In all  E those countries the Courts have, when called upon, decided to exercise 
criminal jurisdiction over a person arrested in violation of international law and have 
consistently found that, once such a person is lawfully detained in those countries, 
the circumstances of the original capture are irrelevant. 

England and India: (a) The case of Dr. John Story (referred to by Paul O'Higgins, 
"Unlawful seizure and Irregular Extradition"; Ex parte  F Sutsanna Scott, 109 E.R. 166 
(reported by Barnewell and Cresswell 9 at pp. 447 - 8); R. v Settler, 169 E.R. 1111; 
Sinclair v H.M. Advocate, (1890) (12) R. (Ct. Sess. (38)); Re Parisot, (1890) (Paul 
O'Higgins, op. cit., p. 285); R. v Walton, (1905) (O'Higgins, op. cit.); Emperor v 
Vinayale, (T. Savarkar) (1910) (O'Higgins, op. cit.); R. v Officer  G Commanding 
Depot Battalion, R.A.S.C., Colchester; Ex Parte Elliott, (1949) 1 All E.R. 373; Ex parte 
Krans and Others, 107 E.R. at p. 97 (Reported by Barnewell and Cresswell 1 at pp. 
258 - 262). Although O'Higgins, op cit., criticises the Courts' decisions, he 
nevertheless comes to the following conclusion on p. 319: "A British Court will 
probably exercise jurisdiction over a criminal brought before it as a  H result of a 
violation of international law". (b) O'Higgins' further conclusion, viz., "There is, 
however, no precedent which binds any British Court to adopt this view," is not borne 
out by the array of authorities set out above and is open to serious challenge. 

The United States of America: (a) Ker v Illinois, 119 U.S. 436 (1886) is clear authority 
for a proposition that, where a fugitive is brought back by kidnapping, or by other 
irregular means, not under an extradition treaty, he cannot, although an extradition 
treaty exists between the two 
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countries, set up in answer to the indictment, the unlawful manner in which he was 
brought within the jurisdiction of the Court; it belongs exclusively to the Government 
from whose territory he was wrongfully taken  A to complain of the violation of its 
rights. See also Moore, International Law Digest, vol. IV, pp. 311 and 331. 

The principle enunciated in Ker's case, supra, has been consistently followed in the 
American Courts. See Mahon v Abner Justice, Gaoler of Pike County, Kentucky, 127 
U.S. 700; Cook v Hart, 146 U.S. 183;  B Lascelles v Georgia, 148 U.S. 537; Re 
Johnson, 167 U.S. 120; Pettibone v Nichols, 203 U.S. 195; Frisbie Warden, State 
Prison for Southern Michigan, v Shirley Collins, 342 U.S. 519. 



Israel: See Eichmann v Attorney-General of the Government of Israel, (1962) 136 
I.L.R. 277. It should be pointed out that, although it is being  C contended on behalf 
of the appellants that the Eichmann case is possibly distinguishable on the ground 
that Argentina, whence Eichmann was abducted, acquiesced, P. P. O'Connell in 
International Law, vol. II, p. 907, note 74, records that Argentina protested to the 
Security Council of the United Nations and that the latter condemned Israel for the 
kidnapping under resolution S.C. res. 780. 

 D Accordingly, on the question of the jurisdiction of a State to punish persons 
arrested in violation of public international law, there is international accord that such 
jurisdiction exists or, at the least, there is no international accord to the contrary. It 
cannot, therefore, be said that the proposition contended for by the appellants has 
achieved general  E international recognition and thereby became incorporated into 
the South African law. If anything, the contrary appears to be the case. The crimes 
which the appellants are charged with, constitute in part crimes against humanity or 
crime jure gentium and the Swaziland Government can only demand their 
reconduction if it is the forum conveniens for the trial and declares an intention to 
put them on trial. 

 F Muller, Q.C., in reply. 

Cur. adv. vult. 

Postea (November 24).  G  

Judgment 

RUMPFF, C.J.: The two appellants, with eight other men, were due to be brought to 
trial on 12 July 1976 in the Natal Provincial Division on a number of charges under 
the Terrorism Act, 83 of 1967, as amended, alternatively, under the Suppression of 
Communism Act, 1950, as amended.  H The charges under the Terrorism Act against 
all the accused included offences committed in the Republic of South Africa and in 
Swaziland and a separate charge against the first appellant only related, inter alia, to 
military training in various countries, including Russia. In June 1976 the appellants 
filed a notice of motion against the Minister of Justice and four other Ministers in 
which they asked for an order as follows: 

 "That a rule nisi issue calling upon all respondents to show cause why: 

 (1) They should not be ordered forthwith to return or permit the 
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   uninterrupted return of first and second applicants to within the 
territorial limits of the Kingdom of Swaziland. 

 (2) The criminal case against first and second applicants set down for 12 July 
1976 should not be withdrawn or suspended until such time  A as first and second 
applicants are lawfully brought within the territorial limits of the Republic of South 
Africa. 
 



 (3) In the event of opposition to this application such of the respondents who 
oppose should not pay the costs thereof, jointly  B and severally, the one paying the 
others who are all to be absolved. 

 (4) That para. 2 of this order do operate as an interim interdict pending the 
return day of the rule." 

In support of the notice of motion the appellants filed affidavits in which they alleged 
that the South African Police had apprehended them in March 1976 in Swaziland 
when they were at night in a lonely area close to  C the boundary fence between 
Swaziland and South Africa. The reason for their presence at that spot and at that 
time was, so they alleged, to contact somebody from South Africa in order to check 
whether an amount of R1000 from Swaziland and destined for use in the Republic 
had duly arrived at its destination. They submitted that they were forcibly taken 
across  D the border and that they were held illegally. First appellant alleged that he 
had been assaulted by the Police and he also alleged the following: 

 "45. Subsequent to our being brought before the Court, the Swaziland Government 
has raised with the South African Government the question of the kidnapping of 
second applicant and myself and the fact of representations having been made was 
admitted in the House of  E Assembly by fifth respondent, according to a report 
published on p. 15 of the Natal Mercury dated 11 June 1976. A copy of the said 
report is hereunto annexed marked 'A'. 

 46. According to a subsequent report in the same newspaper published on p. 4 of 
the issue dated 16 June 1976, second respondent said that second applicant and I 
had been arrested on South African soil 'according to the evidence available'. I annex 
hereto a copy of the said report marked 'B'. 

  F 47. I strenuously refute the suggestion that we were arrested on South African 
soil because our seizure in Swaziland and subsequent detention in South Africa was 
all part and parcel of the same transaction. This was an act on the part of the South 
African Police which is contrary to the law of South Africa as well as being a violation 
of the territorial sovereignty of the Kingdom of Swaziland. 

 48. The Kingdom of Swaziland is recognised by the Republic of South  G Africa as a 
sovereign independent state and has an extradition treaty with the said Kingdom 
dated 5 September 1968, published under Proc. R292 of 1968 in G.G.E. 2179 of 4 
October 1968 G.G. No. 1026. 

 50. The Swaziland Government has not relinquished or waived its territorial rights 
over second applicant and myself. The reason why no affidavit has been forthcoming 
from the Swazi Prime Minister  H relative to the claim for our return is that such claim 
is being made at diplomatic level. 

 51. I respectfully submit that the South African Police are guilty of the crime of 
kidnapping in respect of second applicant and myself and that even the State, 
powerful as it is must come to Court with clean hands. The high legal reputation 
which the Republic holds in the world at large would otherwise seriously be 
jeopardised. 



 52. I submit further that the kidnapping of second applicant and myself may only 
be purged by the return of the two of us to Swaziland." 

Second appellant also alleged that he had been assaulted by the Police and he 
confirmed and adopted what is stated by the first appellant in the 
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paragraphs set out above. The Police denied that the appellants were apprehended 
on the Swaziland side of the fence. They alleged that they had prearranged a trap by 
means of which appellants would cross the border  A into the Republic in order to 
take into Swaziland a number of people whom appellants thought would be recruits 
to be trained as terrorists against South Africa. The Police alleged that the appellants 
fell into this trap, were apprehended on South African soil and later formally arrested 
at a place some 15 km from the fence. 

 B In an affidavit Colonel J. G. Dreyer of the South African Police described how the 
trap was planned. He also stated that he remained at a spot 15 km from the border 
and that when the two appellants were brought to him he notified them that both of 
them were arrested and were to be detained in terms of sec. 6 (1) of Act 83 of 1967. 
The Police also denied that the  C appellants had been assaulted and an affidavit of 
the Chief District Surgeon of Durban, Dr. B. M. A. Buchan, was filed to deny any 
allegations of visible injuries which appellants had claimed to have had. Dr. Buchan 
also stated that appellants had no complaints when they were examined by him on 8 
April 1976. In their answering affidavit appellants admitted that they had made no 
complaint to Dr. Buchan and stated that they did not do  D so because Colonel 
Steenkamp was present when they were examined and that they were afraid of him. 
Although they stated that Colonel Dreyer was not at the scene of their capture, they 
did not refer to, nor did they deny, the specific allegations by Colonel Dreyer that 
they were formally arrested by him at a spot 15 km from the boundary. In their 
answering affidavit they only denied that on 25 March 1976 they were lawfully 
detained. 

 E By the time the matter came before the Court a quo, therefore, affidavits had 
been filed on both sides, the need for issuing a rule nisi as temporary relief had fallen 
away, and the application was treated as one for substantive relief in the terms set 
out in the notice of motion. The Court a quo held that it could decide the factual 
dispute without  F hearing any oral evidence, despite the submissions to the contrary 
by counsel for appellants. The Court relied on what it regarded as palpable untruths 
on the part of the appellants and came to the conclusion that this reflected on their 
overall credibility. In the result it found that  G the appellants had failed to show on a 
balance of probabilities that they were captured on Swaziland soil. Whether or not 
the Court a quo should have decided the factual dispute merely on the affidavits is 
very doubtful (see Room Hire Co. (Pty.) Ltd. v Jeppe Street Mansions (Pty.) Ltd., 
1949 (3) SA 1155 (T) at p. 1164), especially as that dispate went to the very heart of 
the problem. However, that aspect need not be pursued. For the  H learned Judge 
went further; he held that, even assuming the correctness of appellants' version that 
they were apprehended in Swaziland, they were not in law entitled to any relief; and 
it was on that issue that counsel's arguments before us were ultimately concentrated. 



Before considering the application of international law which was argued before it, 
the Court, in its judgment, stated the following: 

 "There is at present also in existence an order by the Deputy-Attorney-General of 
Natal under sec. 12 (A) of the Suppression of Communism Act, 1950, as amended by 
sec. 6 of Act 79 of 1976, that the applicants should not be released on bail or 
otherwise until sentenced or discharged. In view of the conclusion to which I 
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 have come in the matter it is not necessary for me to deal with the submissions 
which were made in regard to the effect of this order." 

Thereafter, on considering the arguments advanced to it on the issue raised 
concerning international law, the Court ultimately held that it had  A jurisdiction to try 
the appellants for the offences on which they had been indicted. The judgment of the 
Court a quo is reported in Ndhlovu and Another v Minister of Justice and Others, 
1976 (4) SA 250 (N) . 

The appeal came directly to this Court by the consent of all the parties as being one 
in ordinary civil motion proceedings. Perhaps the proper and certainly the more 
efficacious procedure would have been to raise the  B question of the jurisdiction of 
the Court to try the appellants by way of a special plea under sec. 169 (2) (f) of the 
Criminal Procedure Act, 56 of 1955. The factual dispute about where they were 
apprehended could then have been determined by viva voce evidence, and, if the 
plea was dismissed and the appellants were convicted, they could then have 
appealed in the  C ordinary way to this Court by reserving the particular question of 
law for its decision under sec. 366. At this stage it is appropriate to mention that, 
while the present appeal was being heard, as a result of questions from the Bench, 
this Court was informed that, after the judgment of the Court a quo had been 
delivered, the criminal case against the accused, including the appellants, continued 
without an application being made for the trial of the present appellants to be stayed 
pending this appeal. The  D appellants, with other accused, were convicted of certain 
of the offences charged and were sentenced to imprisonment. At the criminal trial 
the same issues in regard to the application of international law that were dealt with 
by the Court a quo, were raised in, and considered by, the Criminal Court which a!so 
heard evidence on the factual dispute as to the exact  E place where appellants had 
been apprehended. The Criminal Court also considered the question of the 
applicability of international law and on both issues gave a verdict dismissing the 
appellants' contentions. We were informed that leave to appeal against the 
convictions and sentences in the criminal case has been refused and that at present 
an application for  F leave to appeal to this Court is being prepared and will in due 
course be submitted for consideration. In view of that, and the unusual 
circumstances of the case, and the fact too that full arguments have been put before 
us, this Court has decided to treat this appeal as a civil appeal as the parties 
themselves have done, and to decide at this stage  G the legal questions that have 
been put before it. 

Although it is not disputed that appellants were formally arrested in the Republic, the 
main question debated before us was whether, if the appellants were apprehended 



close to the border in Swaziland, the Court a quo had any jurisdiction to try them by 
reason of considerations of international law. In their book, South African Legal 
System And Its  H Background, Hahlo and Kahn state the following at pp. 111 and 
112: 

 "International law or the law of nations - ius gentium (sometimes called public 
international law to distinguish it from private international law, which is synonymous 
with conflict of laws) - consists of the body of rules governing the relations between 
states in times of peace and war. The basic principles are the recognition of the 
sovereignty of states and the obligation to respect agreements - pacta sunt servanda 
- between them." 

And at p. 113: 

 "English and South African Legislatures and courts have always held that the law 
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 of nations exists. The courts will normally apply it (taking judicial cognizance of its 
rules) in appropriate cases unless it conflicts with South African legislation or 
common law." 

 A In regard to South African legislation the learned authors refer by way of example 
to Act 55 of 1962, Act 48 of 1963, Act 71 of 1951 and Act 9 of 1966 in which the 
existence of "international law" is acknowledged. In regard to decisions by the 
Provincial Courts there is a reference to In re Mashona, 17 S.C. 135 at p. 152; The 
Howorth v The S.S. India, 1921 CPD 451; Ex parte Sulman, 1942 CPD 407, and S. v 
Penrose, 1966 (1) SA 5 (N)  B , in which international law on the relevant aspect was 
applied. While it is obvious that international law is to be regarded as part of our law, 
it has to be stressed that the fons et origo of this proposition must be found in 
Roman-Dutch law. 

Our own concept of public international law is based on the acceptance of  C 
territorial sovereignty of independent States, cf. Huber, Praelectiones, 2. 4, where he 
states, in what has been translated into English, as follows: 

 "The laws of every sovereign authority have force within the boundaries of its State 
and bind all subjects to it, but not beyond." 

It was conceded by counsel for appellants that according to our law only  D such 
rules of customary international law are to be regarded as part of our law as are 
either universally recognised or have received the assent of this country, cf. 
Oppenheim, International Law, vol. I, 8th ed., pp. 39, 41. I think that this concession 
was rightly made. In his Grondlijnen van het Volkenrecht, 2nd ed., Francois considers 
the question generally in chap. 1, title 2. One may differ from his personal view on p. 
25, namely: 

  E "Boven het nationale recht verheft zich het recht van de internationale 
gemeenschap" 



but on p. 29 and p. 30 he explicitly states the following, which I think is apposite 
here: 

 "Het Volkenrecht is een positief recht, een recht, dat geldt en verwerkelijking vindt, 
niet een ius constituendum, maar een ius constitutum, niet een samenstel van regels, 
die in de subjectieve  F opvatting van enkele behoorden te gelden maar die zich als 
rechtsnormen, waaraan de idee der afdwingbaarheid onafscheidenlijk is verbonden, 
aan de gemeenschap, waarvoor zij bestemd zijn te gelden, voordoen. Inderdaad kan 
de rechtsethiek niet benaderd worden door het persoonlijk gevoelen van ieder voor 
zich, maar alleen door synthetische wetenschap van wat uitdrukkelijk als geldend 
recht geijkt is of naar geldende rechtsopvatting heerst. Onjuist is het, gelijk reeds 
opgemerkt, om aan te nemen, dat de normen zich uitsluitend in de vorm van 
verdragen tussen de Staten kunnen  G openbaren, of dat herhaling van de toei 
passing, de gewoonte, vereist is om een norm het karakter van volkenrechtsnorm te 
geven. Waarop het slechts aan komt, is, dat de gemeenschap op enigerlei wijze de 
norm als geldend erkent. Dit geschiedt in de best kenbare vorm door de aanvaarding 
door een orgaan, bevoegd tot het vaststellen van normen (verdrag), en op minder 
ondubbelzinnige wijze maar niettemin toch duidelijk, door bewuste herhaalde 
toepassing (gewoonte). Maar evenzeer concretiseert de norm zich door bestendige 
rechtsopvattingen, ook al zijn die niet omgezet in  H toepassing of daad...." 

The sole issue in the present investigation is whether a South African Court in terms 
of international law, is applied in our law, is entitled to try an accused who was 
apprehended on foreign soil but who was arrested within the Republic and charged 
with criminal acts triable by a South African Court. I shall leave aside the fact that the 
crimes with which the appellants were charged were crimes against the safety of the 
State. 

The submission has been made that the Swaziland Government has 
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demanded the return of the appellants because their apprehension was a violation of 
Swazi sovereignty. The only evidence about this is what is contained in a newspaper 
report and what is alleged by appellants. The report, inter alia, stated: 

  A "The Minister of Foreign Affairs, Dr. Hilgard Muller, replying to other questions by 
Mr. Eglin, confirmed that the Swaziland Government had made representations to 
him about the alleged abductions. But he declined to disclose details of the 
representations. He said it was not customary to disclose the contents of 
correspondence between Governments. His Department had acknowledged the 
representations and the matter was being investigated - (Sapa)." 

 B And the allegation by the appellants appears above and reads: 

 "The Swaziland Government has not relinquished or waived its territorial rights over 
second applicant and myself. The reason why no affidavit has been forthcoming from 
the Swazi Prime Minister relative to the claim for our return is that such claim is being 
made at diplomatic level." 



There is attached to the notice of motion of appellants an affidavit by  C one 
Nsibande, the Acting Permanent Secretary in the Ministry of the Deputy Prime 
Minister of Swaziland, dated 23 June 1976. In it he states that second appellant was 
given political asylum in 1964 and that it wits extended from time to time. According 
to him the first appellant was given temporary political asylum in 1968. This was 
extended from time to time till March 1971. In his affidavit there is no reference at all 
to the  D claim by Swaziland that appellants should be returned to Swaziland. In my 
view the probabilities are that the matter between Swaziland and the Republic of 
South Africa in regard to appellants' case had been settled or was being settled on 
diplomatic level. In considering whether the Court a quo erred in refusing to release 
the appellants on the ground that  E international law, as part of our law, required 
the release of appellants, it is necessary to refer to the attitude of our Courts in the 
past. In 1970, in S. v Ramotse and Others, a number of accused were charged with 
offences under the Terrorism Act, 83 of 1967, in the Transvaal Provincial Division. 
No. I accused pleaded that he had been arrested by Rhodesian soldiers in Botswana 
and taken to Rhodesia. From there he had been taken  F by two South African 
security police men to South Africa. On this issue the Court (VILJOEN, J.) gave the 
following judgment which has not been reported: 

 "I shall assume for purposes of this judgment that the rule of international law that 
one state may not exercise its police powers in the  G territory of another state, is 
part of our law. In this respect I was referred by Mr. Kentridge to, inter alia 
Oppenheim, International Law, 8th ed., pp. 286, 289 and 295; O'Connell. 
International Law vol 11, p. 905. In Commissioner of Taxes, Federation of Rhodesia v 
McFarland, 1965 (1) SA 470 (W) . VIEYRA, J., said at p. 474: 

 'Just as one State cannot send its police force into another State so also it cannot 
send its tax gatherers.' 

 But in that case the ratio decidendi was that one State has no  H jurisdiction to 
enforce a penal, revenue or other public law of a foreign State. Regard being had to 
this ratio the distinction between the present case and McFarland's case at once 
becomes apparent. This Court is not trying to enforce the laws of another State. It 
has jurisdiction in respect of offences committed extra-territorially and in assuming 
such jurisdiction is therefore enforcing its own law. The fact that accused No. 1 may 
have been captured legally by Rhodesian forces in Botswana and legally handed over 
to the South African authorities cannot affect the jurisdiction of this Court. It may 
give rise to proceedings between Botswana and the Republic and accused No. 1 may 
possibly even have a remedy against his captors. But this Court is not concerned with 
that. All this Court is concerned with is whether it has 
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 jurisdiction. There is ample authority for this proposition. In R. v Officer 
Commanding Depot Battalion, R.A.S.C., Colchester: Ex parte Elliot, (1949) 1 All E.R. 
373, on an application for a writ of habeas corpus, the applicant alleging that his 
arrest and subsequent detention by the British military authorities was legal because 
(i) he was arrested in  A Belgium contrary to Belgian law and (ii) his arrest was not in 
compliance with the provisions of sec. 154 of the Army Act, it was held by the King's 
Bench Division, according to the headnote: 



 '(i) if a person is arrested abroad and is brought before a court in this country 
charged with an offence which that court has jurisdiction to hear, the court has no 
power to go into the question, once that person is in lawful custody in this country, 
of the circumstances in  B which he may have been brought here, but the court has 
jurisdiction to try him for the offence in question; and, therefore, in the present case 
the court martial had jurisdiction to deal with the applicant and the High Court would 
not interfere.' 

 Mr. Kentridge, has sought to distinguish that case from the present by pointing out 
that the allegation there was that the applicant had been arrested in violation of 
Belgian law and not international law. But, in my view, it is by virtue of the rule of 
international law on which he relies  C that the laws of sovereignty of one State in 
respect of its territory are recognised by another State. It is tantamount to saying in 
the present case that accused No. 1 had not been arrested according to the laws of 
Botswana. At p. 376 of the report Lord GODDARD says: 

 'The point with regard to the arrest in Belgium is entirely false. If a person is 
arrested abroad and he is brought before a court in this country charged with an 
offence which that court has jurisdiction to  D hear, it is no answer for him to say, he 
being then in lawful custody in this country: "I was arrested contrary to the laws of 
the State of A or the State of B where I was actually arrested." He is in custody 
before the court which has jurisdiction to try him. What is it suggested that the court 
can do? The court cannot dismiss the charge at once without its being heard. He is 
charged with an offence against English law, the law applicable to the case. If he has 
been arrested in a foreign country  E and detained improperly from the time that he 
was first arrested until the time he lands in this country, he may have a remedy 
against the persons who arrested and detained him, but that does not entitle him to 
be discharged, though it may influence the court if they think there was something 
irregular or improper in the arrest.' 

 In a matter decided by the Full Bench of the Cape Provincial Division, the  F matter 
of Abrahams v Minister of Justice and Others, 1963 (4) SA 542, it was decided that 
before an applicant for habeas corpus can succeed he must establish that he is being 
unlawfully detained. Once there is a lawful detention, the circumstances of the 
accused's arrest and capture are irrelevant. Once he is before the Court it can hold 
him until his trial and conviction. At p. 545 the following dictum from the judgment of 
DIEMONT, J.. is to be found: 

 'Now, although it must be assumed for the purposes of this case that the  G South 
African Police were at least parties to the abduction from the Bechuanaland 
Protectorate, it is clear from the petitioner's own affidavit that they did not purport to 
arrest him within the Bechuanaland Protectorate. In fact, they abducted him at 
gunpoint, according to the petitioner, to an area where they had the necessary 
jurisdiction to effect an arrest, and they then proceeded to arrest him.' 

 For these reasons I find that the special plea of accused No. 1 cannot be 
sustained." 

 H Before proceeding to discuss the law applicable I think that it is necessary to 
establish the precise factual premises on which the appellants seek to invoke 
international law. According to the affidavit of Colonel Dreyer, the officer 
commanding the Natal division of the Security Branch of the South African Police, and 



the officer in charge of the operation when the appellants were apprehended, he 
gave the members of the trap strict instructions not to cross the Swaziland border 
and apprehend the appellants there. That was not disputed by the appellants. 
Consequently, after they were apprehended and brought to where Colonel Dreyer 
had 
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stationed himself, some 15 kilometres from the border on South African soil, and 
when he then formally arrested them, he had no reason to doubt that his instructions 
had not been obeyed. The appellants admitted that they were formality arrested by 
Colonel Dreyer at this spot. Hence, if, as  A we are now assuming in appellants' 
favour, they were apprehended in Swaziland, it must be accepted for the purposes of 
the case that that was an act that was not authorised by the Republic. 

It seems to me that a distinction must be drawn between a State acting in its own 
territory and acting, in the territory of another State. That  B would happen, for 
example, if an authorised official of State B were to seize a person in State A, without 
the consent or acquiescence of State A or its officials, and remove him to State B for 
arrest and trial. Thus Oppenheim, International Law (Lauterpacht). 8th ed,, p. 295, 
states 

 "a State must not perform acts of sovereignty in the territory of another State". 

Obviously, if that were to happen it would be a violation of international  C law. 
Whether or not that negates the jurisdiction of the municipal courts of State B to try 
the person was much debated before us. There are several decisions and dicta by 
overseas Courts that indicate that, even in such cases, the Courts of State B are not 
thereby deprived of their jurisdiction. But some writers on international law either 
distinguish or doubt the correctness of those decisions and dicta. We need not 
pursue  D that particular line of inquiry. For here the factual premises set out above 
for appellants' invocation of international law are different. Here the difficulty that 
arises is when a person is seized in State A by unofficial person or by an 
unauthorised official of State B and is brought to State B and charged with an offence 
in State B. By "unauthorised  E official" I mean an official of State B who acts in the 
seizure without any authority from State B to do so, as in the present case. That is 
not an international delinquency since State B itself does not perform or purport to 
perform any act of sovereignty in State A. Hence, in my view, the jurisdiction of the 
municipal courts of State B to try the person  F seized would not then be affected. 
Possibly the unauthorised official might be amenable to the civil or criminal municipal 
laws of State A or B for the seizure, or State B might be responsible or deem it 
diplomatically expedient to release and surrender the person seized, but that 
depends upon other considerations which need not be considered here. The  G 
authorities in support of the aforegoing approach are referred to infra. 

In Abrahams' and Ramotse's cases, supra, our Courts justified entertaining 
jurisdiction over such seized persons, irrespective whether or not their apprehension 
wits authorised by the Republic. The decisions of these Courts can, of course, be 
supported on the ground that their apprehension was not authorised by the Republic 



and, as far as the  H Republic was concerned, was not therefore in violation of 
international law. 

However, it might well be argued that the circumstances which relate to the Republic 
of South Africa are such that on the issue under consideration the rules of 
international law are silent or at least uncertain and that the Courts' decisions cannot 
be faulted because of considerations of international law, even if the Republic had 
authorised the arrest of the persons seized in those cases. I will revert to this 
problem at the end of the judgment. 
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We have been referred to a number of overseas cases, to some authorities and to 
some articles in the British Yearbook of International Law. I do not propose to deal 
with all of these in detail. Several of the cases do  A not make the distinction 
between an authorised seizure and an unauthorised seizure clearly or at all. They 
are, therefore, unhelpful and perhaps criticizable or distinguishable. We are also 
referred to Gomezius, Book of Commentaries and Various Solutions, 3.9.5. and 6, 
and Mattheus, De Criminibus, 14.1.2. and 3, cited by Voet, 48.3.2. (Gane's trans., 
vol.  B 7, p. 331). But these authorities do not deal with international law; they relate 
to the territorial jurisdiction of Provincial Judges of the country concerned, i.e. 
whether the Judge or his officers of province A can pursue or apprehend a fugitive 
delinquent in province B and bring him back for trial in province A. For the rest I 
think that it is sufficient for the purposes of the present case to refer to two 
comprehensive articles in the  C British Yearbook of International Law which 
discussed and analysed all the relevant cases. The first is an article by Felice 
Morgenstern in 1952 at p. 265 of the Yearbook; the other is one by Paul O'Higgins in 
1960 at p. 279. In the former a reference is made to a Spanish Supreme Court 
decision in 1934 concerning a person extradited and then charged with an offence  D 
different from that which was the basis of extradition. The Court held that the 
appellant could not be condemned. The article then proceeds as follows: 

 "However, Courts have not always adopted the same attitude with regard to 
persons who have been brought from their place of asylum by force or fraud, without 
regular extradition proceedings. Thus in S. v Brewster, 7 Vt. 118, the Supreme Court 
of Vermont held, with reference to an accused  E who had been seized in Canada, 
apparently - though not certainly - with official approval: 

 'The legality, if any, consists in a violation of the sovereignty of an independent 
nation. If that nation complains it is a matter which concerns the political relations of 
the two countries, and in that aspect is a subject not within the constitutional powers 
of this court.' 

 In United States v Unverzagt, Annual Digest. 1919 - 1942  F (Supplementary 
Volume), Case No. 53, a federal district Court held, in a case where a United States 
citizen was abducted from British Columbia by United States officials: 

 'No asylum is guaranteed the defendant in Canada, and if a treaty did cover the 
offence charged it would be political and not judicial, and before the matter could be 
presented to the court the Congress must make it a rule for the court. The treaty 



between the United States and Great  G Britain is a compact depending upon honour 
between the Governments. Any infractions are subject to international negotiation, so 
far as the party chooses to seek redress. It must be obvious that with this the courts 
have nothing to do.' 

 Such language, coming as it does from the courts of a country where treaties are 
the supreme law of the land, requires explanation. 

 It is probable that in these cases courts have been misled by the sweeping terms of 
decisions in cases where the seizure of a fugitive, though irregular, was not in 
violation of international law. For not all the  H instances in which courts have 
adopted such an attitude are relevant here. A considerable number of them are cases 
in which individuals have been kidnapped in other countries by private persons and 
brought within the jurisdiction without the connivance of state authorities. Such a 
seizure, although a violation of foreign law for which the person responsible may be 
prosecuted in the state where the seizure took place and for which his extradition 
may be requested by that state, is not, strictly speaking, a violation of international 
law. Consequently, while municipal courts will not allow the person responsible for 
the unlawful act to bring a civil action against the individual seized and so to reap the 
benefit of the illegality, they are not debarred from exercising jurisdiction in a 
prosecution instituted by the State once the 
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 fugitive is within the territorial limits. This was emphasized by the Supreme Court of 
Iowa in the case of S. v Ross, 21 Iowa 467: 

 'The officers of the law take the requisite process, find the persons charged within 
the jurisdiction and this... without force, wrong, fraud, or violence on the part of any 
agent of the State or officer thereof. And it can make no difference whether the legal 
arrest was made in  A another State or another Government.' Many of the early 
American cases cited in connexion with the question of jurisdiction after seizure in 
violation of international law fall into this category. In particular, in the leading case 
of Ker v Illinois, 119 U.S. 436. the accused was convicted by an Illinois Court after 
seizure on foreign territory, admittedly by a State official but 'without any pretence of 
authority  B from the government of the United States', and the case was decided on 
that footing. That precedent has been relied on in many later decisions where the 
original seizure was in violation of international law. It is thus probable that courts 
have been misled by the wide and general phraseology of some of these cases." 
 

In a footnote on p. 269 there is, inter alia, added the following: 

  C "The view is expressed in Oppenheim, International Law, vol. 1 (7th ed. by 
Lauterpacht, 1948), p. 328, that a state bears an unrestricted responsibility for 
international injurious acts committed in the exercise of official functions without the 
authority of the State. But the learned author also states that such acts are not, in 
themselves,. international delinquencies. It is the latter aspect which is relevant in 
municipal courts. There may be an international duty to return the fugitive." 



In Oppenheim's 8th edition it is stated at p. 338: 

 "An international delinquency is any injury to another State committed by  D the 
Head of Government of a State in violation of an international legal duty." 

The responsibility of a State in international law with regard to acts of administrative 
officials is described on pp. 362 and 363 as follows: 

 "Internationally injurious acts committed in the exercise of their official functions by 
administrative officials and military and naval forces of a State without that State's 
command or authorisation, are not international delinquencies, because they are not 
State acts. But a State  E bears a wide and altogether unrestricted vicarious 
responsibility for such acts because its administrative officials and military and naval 
forces are under its disciplinary control, and because all acts of such officials and 
forces in the exercise of their official functions are prima facie, acts of the State. 
Therefore, a State has, first of all, to disown and disapprove of such acts by 
expressing its regret or even apologising to the Government of the injured State; 
secondly, damages must be paid  F where required; and, lastly, the offenders must 
be punished according to the merits of the special case. 

 As regards the question what kind of acts of administrative officials and military and 
naval forces are of an internationally injurious character, the rule may safely be laid 
down that such acts are internationally injurious as would constitute international 
delinquencies if committed by the State itself, or with its authorisation." 

O'Higgins in his article, after extensively reviewing the authorities,  G says in 
conclusion on p. 305 under the heading "Apprehension of a fugitive criminal in the 
territory of State B by private individuals, nationals of State A, without the 
connivance of the officials of State A": 

 "Here the international responsibility of State A is prima facie not engaged. 
However, in such circumstances it seems that the individual seized in violation of the 
municipal law of State A and/or State B cannot set up his unlawful seizure as a bar to 
the jurisdiction of a British  H court to try him for a criminal offence." Having regard 
to what is stated above and the decisions of some of the Courts of Great Britain and 
America to which we have been referred, it seems clear that in terms of international 
law, as it exists (and not perhaps as it should be), the appellants' case would only 
have merited consideration if their abduction had been authorised by the Republic of 
South Africa. It is not disputed that appellants were arrested and ordered to be 
detained by Colonel Dreyer on South African soil. On the 
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assumption that they were abducted by people, including two South African 
policemen, on Swaziland soil, it must be accepted on the evidence, for the  A reasons 
already given, that such apprehension was not authorised by the South African State. 
In the result it cannot be said that the jurisdiction of the Court a quo was ousted 
according, to international law, and that the judgment of the Court a quo was wrong. 

The above conclusion has been reached by the application of international law on the 
narrow factual premises mentioned above, i.e., that the seizure  B of the appellants 



in Swaziland was not authorised by the Republic. By adopting that restricted 
approach I do not wish it to be inferred that any doubt is cast upon the validity of the 
conclusions in Abrahams' and Ramotse's and certain overseas cases (for example, Ex 
parte Elliott, supra, (1949) 1 All E.R. 373) to the effect that the Court of a State has  
C jurisdiction to try a person even if his seizure abroad was authorised by the State. 
It is unnecessary to decide the present case on that broader basis. 

However, before leaving the topic of international law I wish to add these few 
observations. The applicability of its rules relating to the broad and narrow approach 
mentioned above ordinary presupposes a peaceful  D relationship between the States 
concerned and a common respect for each other's internal safety and territorial 
integrity. It will be recalled that in dealing with the problem above I ignored the fact 
that the appellants' alleged offences violated the safety or security of the Republic. 

The Government has enacted far-reaching legislation to cope with communism  E and 
terrorism that threaten the security and territorial integrity of the Republic from 
within and without its borders; for example, the Suppression of Communism Act, 44 
of 1950, and the Terrorism Act. 83 of 1967, both as amended by the Internal 
Security Act, 79 of 1976. That is the very  F legislation under which the appellants 
were arrested, detained and charged. In terms of sec. 6 (1) of Act 83 of 1967 a 
police officer of or above the rank of lieutenant-colonel, if he has reason to believe 
that any person "who happens to be at any place in the Republic" is a terrorist, etc., 
may arrest and detain him without a warrant for interrogation. According to other 
provisions of the Act, he may then be tried before a  G court for any offence he may 
have committed. In terms of sec. 6 (3) of Act 83 of 1967 a court of law may not 
pronounce upon the validity of any action taken under sec. 6 of that Act, or order the 
release of any detainee, notwithstanding "anything to the contrary in any law 
contained". In terms of sec. 12 A (2) (a) of Act 44 of 1950, "notwithstanding the 
provisions of any other law", no person arrested in terms of sec. 12 (a) (1) shall be 
released 

  H "on bail or otherwise, before sentence has been passed or he has been 
discharged". 

It is a well known fact that people cross some of the borders of the Republic of South 
Africa into neighbouring States in order to be trained as terrorists and to commit acts 
of violence in the Republic with the aim of destroying the safety of the Republic. It is 
also well known that terrorists trained abroad illegally enter the Republic from 
neighbouring States with the aim of committing violence and to destroy the safety of 
the State. If a neighbouring State should directly or indirectly assist these terrorists, 
or connive at their misdeeds, and if the Republic, in order to 
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protect itself, should authorise or ratify the arrest on the soil of such neighbouring 
State of a subject of the Republic who is to be charged with having committed acts 
against the safety of the State, the question may well arise whether such 
authorisation or ratification is a breach of  A international law. To me the position 
seems to be wholly uncertain, particularly if one considers what is said, for instance, 



by Oppenheim, op cit. at pp. 288, 292, 293, 294, 298 and 299. On pp. 292, 293 and 
294 there is, inter alia, to be found the following: 

 "The duty of a state to prevent the commission within its territory of  B acts 
injurious to foreign states does not imply an obligation to suppress all such conduct 
on the part of private persons as is inimical to or critical of the régime or policy of a 
foreign state. Thus there is not duty to suppress revolutionary propaganda on the 
part of private persons directed against a foreign government. So long as 
international law provides no remedy against abuses of governmental power, 
international society cannot be regarded as an institution for the mutual insurance of 
established governments. On the other hand, states are under a duty to  C prevent 
and suppress such subversive activity against foreign governments as assumes the 
form of armed hostile expeditions or attempts to commit common crimes against life 
or property. Moreover, where subversive activities against foreign states on the part 
of private persons do not in principle engage the international responsibility of a 
state, such activities when emanating directly from the government itself or indirectly 
from organisations receiving from it financial or other assistance or closely associated 
with it by virtue of the constitution of  D the state concerned, amount to a breach of 
international law. The principles of independence and non-intervention enjoin upon 
governments and state officials the duty of scrupulous abstention not only from 
active interference, but from criticism of foreign laws and institutions." 

On pp. 298 and 299 the question of self-preservation is dealt with and it is stated: 

  E "Only such acts of violence in the interest of self-preservation are excused as are 
necessary in self-defence, because otherwise the acting state would have to suffer, 
or have to continue to suffer, a violation against itself. If an imminent violation, or 
the continuation of an already commenced violation, can be prevented and redressed 
otherwise than by a violation of another state on the part of the endangered state, 
this latter violation is not necessary, and therefore not excused and justified. When, 
to give an example, a state is informed that a body of  F armed men is being 
organised on neighbouring territory, and when the danger can be removed through 
an appeal to the authorities of the neighbouring country, no case of necessity has 
arisen. But if such an appeal is fruitless or not possible, or if there is danger in delay, 
a case of necessity arises, and the threatened state is justified in invading the 
neighbouring country and disarming the intending raiders. 

  G The reason of the thing, of course, makes it necessary for every state to judge 
for itself, in the first instance, whether a case of necessity in self-defence has arisen." 

It may be arguable that Act 83 of 1967, to which I have referred, endows the 
appropriate court with jurisdiction to try a person arrested for any offence mentioned 
therein whether he voluntarily or involuntary "happens to be in the Republic" at the 
time of his arrest, and that Act 44 of 1950  H prohibits a person arrested to be 
released "on bail or otherwise", and that, in construing those statutes, there is no 
established rule of international law that affects in any way the jurisdiction or lack of 
jurisdiction of the municipal courts of the Republic as provided for in those statutes. 
The problem does not arise in the present case, and need not further be discussed. 

The appeal is dismissed with costs, including the costs incurred consequent upon the 
employment of two counsel. 
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TROLLIP, J.A., RABIE, J.A., CORBETT, J.A., and MILLER, J.A., concurred. 

 A Appellants' Attorneys: Navanethem Pillay & Co., Durban; Webber & Newdigate, 
Bloemfontein. Respondents' Attorneys: Deputy State Attorney, Durban and 
Bloemfontein. 


