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Retrenchment case summaries: 
 
SA Chemical Workers Union v Afrox Ltd (1999: LAC) 

 
Operational need to change the way in which drivers worked in the past - drivers had 
worked hours in excess of statutory limits and of what was permitted in terms of 
safety practices by Afrox's parent company. Afrox initiated consultations with shop 
stewards and other representatives of the drivers in a joint effort at finding a 
solution to the problem. Afrox's solution was a staggered shift system: a system of 
rotational shifts whereby one shift of drivers would do weekend work as normal 
time, not overtime. The employees proposed a continuation of the system of 
voluntary overtime, but that it be implemented more effectively so that overtime 
limits were not exceeded. A number of meetings were held but no solution was 
forthcoming – after a trial period of the employee’s suggestion, Afrox then tried to 
implement its system.  Employees rejected its implementation. Afrox indicated that 
in order to run its business efficiently and safely it had to consider contracting out 
the bulk driving. Afrox invited the union and shop stewards to make proposals 
before it embarked on that process. The union made a number of proposals, the 
effect of which was that the employees would not work staggered shifts, but would 
return to the old overtime system.  This was not acceptable to Afrox. The union 
declared a dispute about a failure to reach agreement on the contracting out issue 
and a protected strike ensued. Afrox confirmed its decision to proceed with 
contracting out. The work of all drivers would be performed by an external 
contractor and drivers would be retrenched.  
 
The Labour Appeal Court found that Afrox had dismissed the employees for a fair 
reason based on its operational requirements, and not for the reason that they 
participated in, or supported, the protected strike then in operation. 
 
Fry’s Metals (Pty) Ltd v National Union of Metalworkers of SA (2003: LAC) 

 
The employer for operational reasons proposed changing the conditions whereby 
employees worked a three-shift system. In terms of the appellant's proposals the 
three-shift system was going to be replaced with a two-shift system. At negotiations 
with the union it had become clear that the affected employees were not prepared 
to accept the proposed changes. In the light of this the employer proposed that the 
affected employees who were prepared to accept the changes would be retained in 
their positions and that those who did not accept the changes 'may be retrenched'. 
 
The issue was whether the OR dismissals were in order to compel the employees to 
agree to the proposals made by the company = automatically unfair, or whether the 
dismissals were for a fair reason related to the employers OR.  
 
Labour Court:- concluded that the most probable reason for the proposed dismissals 
was to compel the employees to accept the company's demand for a new shift 
system.  
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Labour Appeal Court:- found that the dismissals that the company was going to 
effect were going to be final and was not meant to compel the employees to accept 
the proposed changes. The reason for the dismissals was fair. 
 
 
Chemical Workers Industrial Union v Algorax (Pty) Ltd (2003: LAC) 

 
For operational requirements the employer proposed to change to a rotating shift 
system in which all employees would work some day and some night shifts and 
alternate weekends. The reasons for the proposed change were given as being to 
ensure that packaging department employees retained their jobs; to dispense with 
contract workers; to work on Saturday and Sunday to prevent storage silos from 
filling and so contain production costs. The employees resisted the change and 
attempts to negotiate an agreement on the matter were unsuccessful. The employer 
advised the union and employees that if they did not accept the new shift system 
they would be dismissed. Employees who still refused to work the new system were 
dismissed for OR. They were, however, told that if they agreed to work the rotating 
shift they would be reinstated.  
 
The issue was whether the OR dismissals were in order to compel the employees to 
agree to the proposals made by the company = automatically unfair, or whether the 
dismissals were for a fair reason related to the employers OR.  
 
Labour Court:- found that the dismissals were not automatically unfair (but on the 
facts procedurally unfair).  
 
Labour Appeal Court:- concluded that the dismissal had been effected for the 
purpose of compelling the employees to agree to the demand that they work the 
rotating shift, and that it accordingly fell within the ambit of s 187(1)(c) and was 
automatically unfair. 
The court then considered whether the dismissal was also unfair for lack of a fair 
reason based on the employer's operational requirements in terms of s 188(1)(a) (ii) 
of the LRA. After examining the employers reasons for wishing to introduce the new 
system the court found that the problems could be solved by other means (by not 
employing contract labour on the night shift and by employing permanent 
employees instead). If the employer had addressed the problem in this way the 
number of employees from the day shift subject to dismissal if they rejected 
employment on the night shift would have been much smaller than the numbers 
finally dismissed, and it might well be that those few would have accepted 
employment on the night shift rather than face retrenchment. IE:- OR dismissals ‘as a 
last resort’. [Note : 2002 Amendments address this.]  Reinstatement was ordered. 
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Mazista Tiles (Pty) ltd v NUM & Others 2005: LAC 

 
The tile manufacturing company began to lose market share in 1995 because of 
growing competition.  The issues of productivity and restructuring were raised with 
the unions in 1997/8 and 9.  In 2000 a separate forum was established to deal with 
the restructuring.  Throughout the course of 2000, proposals were made by the 
company, one of which was that employees would become independent 
contractors, failing which they would be retrenched.  The union initially failed to 
respond; numerous engagements occurred throughout the year and ultimately, after 
9 months, the union had failed to come up with counter-proposals.  The company 
therefore advised the union of retrenchments and invited consultations. 
 
Issue:  were the retrenchments automatically unfair (dismissal to compel changed 
terms and conditions)? 
 
Labour Court:- Yes.  Dismissals were to compel and were for no fair reason. 
 
Labour Appeal Court:- The retrenchments were not intended as a temporary 
measure to be withdrawn if the employees accepted the proposals therefore not 
automatically unfair. 
 
While it is impermissible for the employer to dismiss employees to compel them to 
accept a demand relating to new terms and conditions, it does not mean that the 
employer can never effect the changes.  If the employees reject the proposals and 
the employer wants to pursue their implementation, it may invoke s 189 (OR 
dismissals). 
 
On the substantive fairness of the OR dismissal:- the existence of the jobs after 
dismissal is not an issue when the OR dismissals related to  necessity to effect 
changes as a result of operational needs, which changes the employee had rejected. 
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Freshmark (Pty) Ltd v CCMA & Others (2003 : LAC) 

 
Employee was a debtor’s clerk.  Because of changes in retail (OR requirements), all 
employees except the one, agreed to work every second Saturday.   
 
The employee was therefore retrenched for operational requirements. 
 
No severance package was paid on the basis that she had unreasonable refused an 
offer of alternative employment – ie that she work every alternative Saturday. 
 
Legal issue:- What is meant by offer of ‘alternative employment’ in order to avoid 
paying severance? 
 
CCMA:-  there was no offer of alternative employment – it was the same position but 
with a different condition, therefore severance must be paid. 
 
Labour Court:- agreed with the CCMA. 
 
Labour Appeal Court:- Two questions:- 
 
1. Was there an offer of alternative employment? [if not – severance is 
payable];  if yes, then: 
2. Was the employee’s refusal reasonable? 
 
Re question 1.   
LAC disagreed with CCMA and LC, finding that the same job on different terms is an 
offer of alternative employment. 
 
Re question 2. 
LAC found that the employee’s refusal was unreasonable therefore severance was 
not payable. 
 
 


