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Flynote 

Review 

grounds – when competent for court to set aside decision of statutory body – decision of 

statutory body on factual disputes – test – rational basis test – whether the evidence such that a 

reasonable person, acting reasonably, could have reached the decision from the evidence. 

grounds – when competent for court to set aside decision of statutory body – the common law 

rule that unreasonableness per se not a ground for review, and that the unreasonableness must be 

of a disturbing degree so as to suggest arbitrariness or the like, is not consistent with the 

increased powers granted to courts by the Constitution to invalidate governmental action as 

repugnant to the Constitution – new constitutional dispensation necessitating that the less 

stringent test of “unreasonableness” rather than “gross unreasonableness” be adopted. 

Editor‟s Summary 

Applicant was a commercial bank carrying on business in the former Bophuthatswana. First 

Respondent was the presiding officer in the Industrial Court in a matter in which Third and 

Further Respondents, all employees of Applicant, sought their reinstatement after Applicant had 

dismissed them following their participation in an illegal strike. Second Respondent was a trade 

union of which Third and Further Respondents were members. First Respondent had granted an 

order in terms of which Third and Further Respondents were “to be reinstated into the employ of 

(the Applicant) with immediate effect on the same terms and conditions as those which applied 

immediately prior to their dismissal”. Applicant then launched an application to have this order 

reviewed and set aside. 

The events and facts giving rise to the proceedings in the Industrial Court are fully 

summarised in the judgment. 

Prior to the proceedings in the Industrial Court Third and Further Respondents had embarked 

upon a general strike. Applicant then sought an urgent interdict ejecting them from Applicant‟s 

branches and interdicting and restraining them from promoting illegal industrial action, entering 

Applicant‟s premises unless for purposes of tendering their services, and causing disruption and 

damage at Applicant‟s premises. Service of the rule nisi was effected, but no attempt was made 

by Second Respondent to encourage or request its members to return to work. Third and Further 

Respondents persisted in their action and some of them damaged and destroyed automatic teller 



machines, harassed and interfered with other employees of Applicant who continued to work, as 

well as Applicant‟s customers. The rule nisi was subsequently confirmed without opposition by 

or appearance for Respondents. First Respondent in his judgment had referred to such  
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conduct as being “scarcely surprising, in this era of entitlement and demand” and found that “the 

applicants in the instant case were probably tempted to climb onto this particular band-wagon”. 

On review it was argued that in so doing First Respondent took judicial notice mero motu of 

events which had recently occurred in the country, which facts Applicant‟s counsel was not 

given the opportunity of dealing with, and which facts it was improper to take into account. 

Third and Further Respondents had not invoked these facts to excuse their conduct, and there 

was no evidence whatsoever to show that they were impelled to act as they did because of the 

state of affairs referred to by First Respondent. It was furthermore argued that for a presiding 

officer in the position of First Respondent to excuse lawlessness on the grounds of widespread 

lawlessness, was fundamentally destructive of the rule of law, the administration of justice and 

the purpose underlying the Labour Relations Act. By granting an order of reinstatement First 

Respondent had condoned the conduct of those Respondents and had come to the assistance of 

litigants who were in contempt of an order of court. Applicant relied on other grounds in which it 

was contended that First Respondent made findings unsupported by substantial evidence. 

The Court re-examined the evidence and came to the conclusion that First Respondent‟s order 

could be set aside on the basis of his not having taken into account relevant considerations 

relating to the evidence before him, and his taking into account considerations for which there 

was no evidence before him. The Court found that First Respondent‟s approach and his findings 

and conclusions revealed that he had misconceived the nature of the discretion conferred upon 

him, and had consequently failed to apply his mind to the dispute between the parties. 

Accordingly, the Court set aside First Respondent‟s order. Before re-examining the evidence 

and arriving at this conclusion, the Court surveyed authorities dealing with reviews on the 

grounds that the decision of the body in question is insufficiently supported by evidence to 

justify the decision made. Since the case of Theron v Ring van Wellington van die NG 

Sendingkerk in SA 1976 (2) SA 1 (A) there had been a cognisable relaxation of the stringent test 

which was previously applied. Previously, unreasonableness of a decision per se was not 

sufficient to ground a review. The unreasonableness had to be so gross and disturbing so as to 

indicate something approaching arbitrariness, mala fides, or the like. The decision in Theron‟s 

case opened the way for a less stringent test. Decisions were subsequently set aside on review 

where, although the decision could not be categorised as grossly unreasonable, it appeared that 

the decision-maker had taken into account irrelevant considerations or had ignored relevant ones. 

In such circumstances the decision could be set aside under the Court‟s common law power of 

review on the basis that it had been shown that to that extent the decision-maker had failed 

properly to apply his mind to the matter. This ground of review had been developed extensively 

over the past few years. In recent times the role of South African courts in reviewing the 

decisions of administrative bodies had become more effectual, inventive and stimulating. The 

ambit of the grounds of judicial review had been widened. This was in part due to the influence 

of writers in the field of judicial review. In the United States of America a ground for review was 



whether the challenged decision was supported by substantial evidence. This ground enabled 

courts to test the logic of factual findings according to a standard of reasonableness. The test 

postulated was whether the evidence was such that a reasonable person, acting reasonably, could 

have reached the decision from the evidence. The Court considered that there was considerable 

merit in this approach so as to negative the concept of “gross unreasonableness” in 

contradistinction to “unreasonableness”. In view of the testing rights given to the courts under 

the Constitution, the test of “gross unreasonableness” was out of step with the modern approach 

to judicial review, particularly in a constitutional dispensation entrenching fundamental rights, 

and where the fundamental rights provisions of the Constitution were binding on all legislative 

and executive organs of State and applied to all administrative decisions  
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taken, as section 7 of the Constitution provided. The Constitution accordingly required that the 

test of “gross unreasonableness” be replaced with the less stringent test of “unreasonableness”. 

Judgment 

Friedman JP 

The applicant in this matter is the Standard Bank of Bophuthatswana, a duly registered 

commercial bank and company carrying on business in the territory formerly known as 

Bophuthatswana. 

On 31 October 1994, this Court granted the following order: 

(1) 

The order granted by the first respondent presiding as an additional member of the Industrial 

Court of South Africa, held at Mmabatho, on 18 October 1994, is reviewed and is set aside. 

(2) 

The second, third and further respondents are ordered to pay the applicant‟s costs jointly and 

severally, the one paying the other to be absolved, such costs to include the costs of two counsel.  

Reasons for the said order follow herein. 

The first respondent is Dudley Alan Reynolds, an additional member of the Industrial Court 

whose appointment was in terms of section 17(1)(bA)  of the Labour Relations Act 28 of 1956  

(“the Act”), and who is cited herein in that capacity. 

The second respondent is the South African Commercial Catering and Allied Workers Union 

(“the union”), a duly registered trade union pursuant to and in terms of section 4  of the Act. 



The third and further respondents, whose names are recorded on annexures in the papers filed, 

are former employees of the applicant, whom the first respondent has purported to reinstate in 

the employ of the applicant. The second, third and further respondent were applicants in an 

urgent application founded on section 15(11)(a)  of the Act, which was heard in the Industrial 

Court of South Africa on 13 October 1994. Judgment in the application was handed down by the 

first respondent on Tuesday 18 October 1994. The proceedings in the Industrial Court, and the 

judgment in respect thereof, are the subject matter of this application. 

The applicant approached this Court for an order reviewing and setting aside the order granted 

by the first respondent in the Industrial Court held at Mmabatho on 18 October 1994, the effect 

and purport of which was to reinstate the third and further respondents who had been dismissed 

by the applicant as a result of an illegal strike conducted by them. The order granted by the first 

respondent in terms of section 17(11)(a) of the Labour Relations Act 28 of 1986 (“the Act”) was 

as follows: 

“(1) 

The individual applicants named in annexure „A‟ of the papers (the third and further respondents 

herein) are to be reinstated into the employ of the respondent with immediate effect on the same 

terms and conditions as those which applied immediately prior to their dismissal. The applicants 

by agreement are to initiate an application for relief in terms of the Act within one week of this 

date. 
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 (2) 

The respondent is directed to engage in good faith in negotiations with the first applicant with a 

view to recognition of the first applicant as the representative of its members employed by the 

respondent. 

 (3) 

There will be no order as to costs.” 

A. The factual background 

The events and facts giving rise to the proceedings in the Industrial Court, and the background 

thereof, may, for the sake of convenience, be tabled chronologically as follows: 

i. 

The applicant is a subsidiary of the Standard Bank of South Africa (“SBSA”) and its operations 

and business were at all times confined to the territory known before as Bophuthatswana. SBSA 

holds 55% of the shareholding in the applicant and the balance of 45% of the shares is held by 

Sefalana Employees Benefits Organisation and Sefalana Holdings Limited. The applicant avers 



that SBSA is obliged by virtue of a contract to acquire the remaining 45% of the shares in the 

applicant, in view of the reincorporation of Bophuthatswana into the Republic of South Africa. 

ii. 

Prior to the collapse of the Government of Bophuthatswana, the union, according to the 

applicant, did not have any known support form the employees of the applicant in this area. This 

has now changed and the union does have support from employees of the applicant. 

iii. 

Subsequent to the fall of the Government of Bophuthatswana, material disputes have ensued 

between the applicant and the union. These are: 

(a) 

concerning the applicant‟s implementation of its policy of “no work no pay”, in respect of 

employees of the applicant, who were not present at work during the period prior to the fall of 

the government of this territory, due to civil disturbances and uprisings. 

(b) 

Relating to the process of verification of the union‟s membership amongst employees of the 

applicant. 

(c) 

The applicant‟s refusal to grant formal recognition to the union, on the basis that this could not 

be done until the applicant was integrated into SBSA, which integration was regarded as 

imminent. 

iv. 

A consequence of the “no work no pay” policy was that a strike commenced on 13 July 1994 at 

the Garankuwa branch of the applicant. The applicant contends this strike was illegal. The 

applicant informed the union accordingly, and various meetings followed in which the matters in 

issue were discussed. 

v. 

On 29 July 1994 a verification exercise was conducted, albeit informally, and the end result 

thereof was that the membership of the union was estimated by the applicant to be less than 30% 

of the appropriate bargaining unit. 

vi. 



On 15 August 1994 the union insisted that the applicant embark on negotiations with it with the 

object of concluding a formal agreement of recognition. The applicant‟s stance was that since the 

union, in its opinion, had not yet proved adequate representivity, and in view of the  
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pending integration of the applicant in SBSA, it was not propitious to deal with the issue of 

recognition. 

vii. 

As a result of the applicant‟s attitude industrial action (according to the applicant an illegal 

strike) commenced at the Garankuwa branch on 30 August 1994 and spread to other branches of 

the applicant. 

viii. 

On 31 August 1994, the union confirmed, by way of a telefax, that if the applicant agreed to 

meet in order to discuss a recognition agreement and the issue of the level of representivity, the 

workers would return to work. Among the said workers were the third and further respondents. 

ix. 

The applicant indicated that it would meet with the union, the objective being a discussion of the 

issues of verification and the demands for recognition of the union. The applicant‟s intent ion to 

meet was intimated to the union on 1 September 1994, and on 2 September 1994 the union 

confirmed that is members would resume their normal duties on 5 September 1994, a Monday, 

which they did. 

x. 

At a meeting which took place on 12 September 1994, the applicant and the union were unable to 

bridge their differences. 

xi. 

On 13 September 1994 the third and other respondents embarked upon a general strike. The 

applicant contends that this strike, like the previous one, indulged in by the third and further 

respondents, was illegal in that no attempt was made to apply for the appointment of a 

conciliation board in terms of section 35 of the Act; or to proceed in terms of section 65 of the 

Act. 

xii. 



On 16 September 1994 the applicant launched an urgent application to this Court and a rule nisi 

was granted by Comrie J returnable on 29 September 1994. I quote the exact terms of the rule 

nisi for reasons that will appear more fully hereinafter: 

“It is ordered 

1. 

That: A rule nisi do issue calling upon the respondents to show cause, if any, to this Court on 29 

September 1994 at 10h00 why an order should not be made in the following terms: 

1.1 

Declaring that the industrial action which has been implemented with effect from 13 September 

1994 at the applicant‟s branches and other establishments, involving the second to further 

respondents and any continuation or repetition thereof constitutes a strike as defined in section 1 

of the Labour Relations Act 28 of 1958, as amended (“the Act”) and is illegal. 

1.2 

Interdicting and restraining the first and second to further respondents from promoting, inciting, 

instigating and/or participating in the illegal industrial action as aforesaid at the applicant‟s 

branches and other establishments. 

1.3 

Ejecting the second to further respondents from any of the applicant‟s branches and/or other 

establishments set out in annexure „A‟ hereto, which they are presently occupying. 

1.4 

Interdicting and restraining the second to the further respondents from approaching or being 

within 100 metres of the premises set out in annexure „AA‟ hereto at any time for so long as they 

continue with their participation in illegal strike action. 
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1.5 

Interdicting and restraining the second to further respondents from entering upon or being upon 

the applicant‟s premises and other establishments, unless they do so for the purpose of tendering 

their services in accordance with their contracts of employment at the establishment where they 

are required to work and returning to normal work at such establishment. 

1.6 



Ordering that the second to further respondents desist from causing a disruption at any of the 

applicant‟s premises or causing damage to its property. 

1.7 

Interdicting and restraining the second to further respondents from intimidating or assaulting any 

of the applicant‟s employees or customers of the applicant. 

1.8 

Ordering and authorising the deputy sheriff to give effect to the ejectment orders by making use 

of the South African Police to remove the individual respondents from the applicant‟s premises 

and other establishments should he deem it necessary or desirable. 

1.9 

Ordering that the costs of this application be paid by the second to further respondents jointly 

and severally, the one paying the other to be absolved. 

2. 

That: Paragraphs 1.2 to 1.8 above shall operate with immediate effect as an interim order 

pending the return date of the application. 

3. 

That: The service of this rule be effected as follows: 

3.1 

Upon the first respondent by the deputy sheriff serving a copy of the rule to the first respondent‟s 

office at 2nd Floor, Trinity House, corner of Carrington and Shippard Street, Mafikeng. 

3.2 

Upon the second to further respondents by the terms being read by the person nominated by the 

applicant in English and Tswana during normal working hours to so many of them as are present 

at any of the applicant‟s premises at the time and by displaying a copy of the order on the notice 

board in a conspicuous position at any of the applicant‟s premises affected by the strike action, 

providing further that if any of the respondents request a copy of the order, the applicant shall 

make such copy available to him or her.” 

xiii. 

Service of the said order was effected in accordance with the directions contained therein. No 

attempt or effort was made by the union to encourage or request its members to return to work. 



The third and further respondents persisted in their illegal strike. The applicant states that not 

only did the illegal strike persist despite the court order, but the respondents (employees) ignored 

the interdict and restraining order to remain more than 100 metres from the various premises of 

the applicant. The said strikers damaged and destroyed automatic teller machines, harassed and 

interfered with workers of the applicant who continued to work, as well as the applicant‟s 

customers, and in addition also damaged staff vehicles. According to the applicant no steps were 

taken by the union or the strikers to oppose the rule nisi at any stage. 

xiv. 

A meeting was held between the applicant and the union on 20 September 1994, at which the 

applicant agreed to conduct a verification exercise in the expectation that this would end the 

strike. An informal verification practice was executed, and the result thereof, when the same was  
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concluded on 21 September 1994, revealed that the union enjoyed a majority representation 

among the employees of the applicant. 

xv. 

On 23 September 1994 a meeting took place in Mmabatho between representatives of the union, 

the applicant and a delegation from SBSA. No result was reached and the meeting was adjourned 

till 26 September 1994. 

xvi. 

On 26 September 1994 representatives of SBSA confirmed their previous stance that SBSA 

would not be bound by any agreement arrived at between the applicant and the union. This 

meeting was adjourned till 27 November 1994. 

xvii. 

On 27 September 1994, despite the role played by a certain Fadal and Mmutle, whose efforts 

were praised by the applicant, no result was achieved. 

xviii. 

On 29 September 1994, Hendler J confirmed the said rule nisi, without any opposition or 

appearance by the second, third or further respondents. 

xix. 

On 30 September 1994, the applicant, in writing, issued an ultimatum to its striking employees 

including the third and further respondents. The terms thereof were that unless they reported for 

work by not later than 08h45 on Monday, 3 October, they would face dismissal. A copy of the 



said ultimatum was sent to the union and received by it at approximately 12h37 on Friday, 30 

September 1994. 

xx. 

On Monday, 3 October 1994, the third and further respondents did not report for work. The 

union replied to the ultimatum by two letters in which it stated that its members would not return 

to work until such time as the union had been recognised by the applicant. Further that the 

ultimatum be withdrawn and energy be directed to negotiations. In addition a withdrawal of the 

dismissal order was demanded, and it was suggested that a meeting take place on Thursday, 6 

October 1994. The union asserted that in order to “facilitate immediate return of our members to 

work”, the dismissal must be withdrawn, the meeting suggested by the union be confirmed by 

the applicant, and in addition certain basic rights should be accorded to the union. 

xxi. 

The applicant contends that there was no unconditional tender by the strikers to return to work. 

xxii. 

On Monday, 3 October 1994, the strikers, that is the third and further respondents, were 

dismissed by the applicant, pursuant to the notice of dismissal dated 30 October 1994. 

xxiii. 

On 7 October 1994 the application to the Industrial Court was launched, in which the following 

relief was sought: 

(a) 

An order reinstating the third and further respondents in their employ with the applicant on the 

same terms and conditions as applied immediately prior to their dismissal; 

(b) 

An order directing the applicant to enter into negotiations with the union in good faith with a 

view to the recognition of the union. 
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B. The applicant‟s submissions 

Mr Loxton, on behalf of the applicant, submitted that the order granted by the first respondent on 

18 October 1994 be set aside for the following reasons: 

a. 



That a comprehensive analysis of the procedures and section of the Act revealed that the first 

respondent had granted an order in terms of section 17(11)(a) of the Act which he was not 

competent to grant in terms of section 43 of the Act. In fact, if one had regard to the terms of his 

order, the first respondent granted final relief in terms of section 17(11)(a) of the Act. The order 

granted by the first respondent is final in effect. In reply to this contention, Mr Kennedy 

contended that although the relief granted did not specify that it was pending an application in 

terms of section 43(4), the limitation clearly applied as a matter of law. Mr Loxton contended in 

reply that the orders did not become intra vires by necessary implication because they were 

expressed in terms which were ultra vires the empowering statute. 

b. 

The second order granted by the first respondent, and referred to as (2) herein, is demonstrably 

final, and was not the type of status quo relief provided for either in section 17(11)(a) or 43(4) of 

the Act. As a result of this order the applicant was not permitted to persist in its view that it was 

not obliged to conclude such an agreement. 

c. 

The first respondent in his judgment referred to “certain events which have occurred recently in 

the country” and in addition referred to strikes, legal or not, as a result of which certain demands 

were met. On this basis the first respondent arrived at the conclusion that: 

“It is scarcely surprising, in this era of entitlement and demand, that the applicants in the instant case 

were probably tempted to „climb onto this particular bandwagon‟. Mr Loxton argued that the first 

respondent used these circumstances to justify or excuse the conduct of the third and further 

respondents.” 

d. 

Furthermore, in regard to the aforegoing, the first respondent took judicial notice mero motu of 

these facts, and the applicant‟s counsel was never given the opportunity to debate the correctness 

or otherwise of the facts and events that the first respondent took into account, or indeed the 

propriety of his having taken them into account. 

e. 

The third and further respondents never invoked these facts to excuse their conduct, and there 

was no evidence whatsoever to show that they were impelled to act as they did because of the 

state of affairs as referred to by the first respondent. 

f. 

A serious stricture and admonition is directed to the findings of the first respondent in the heads 

of argument for the applicant and is in the following terms, and I quote: 



“For a presiding officer in the position of the first respondent to excuse lawlessness on the grounds of 

widespread lawlessness, is so fundamentally destructive of the rule of law, the administration of 

justice and of the purposes of the Labour Relations Act as to constitute in itself a gross lack of 

understanding of his duties and functions.” 

g. 

The first respondent applied an incorrect test for the granting of relief as being: 

“Whether this Court should countenance the conduct of the individual applicants.” 
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h. 

The first respondent, by granting an order of reinstatement, condoned the conduct of the said 

respondents, despite certain complaints that he made about their conduct and his dissenting from 

that conduct. 

i. 

His order for reinstatement was incompetent, because the strikers did not tender their services, as 

they were obliged to do, in terms of their contracts of employment. The effect of his order was 

that the third and further respondents have been reinstated notwithstanding the illegal strike. This 

was clear, in that in the papers filed by the third and further respondents, they did not tender their 

services at any material times, and adopted the view that they would persist in the strike until 

their demands were acceded to. The belated tender to return to work after the Industrial Court 

order was given was regarded by the applicant as irrelevant. 

j. 

The Courts will not come to the assistance of litigants who are and remain in contempt of an 

order of Court. A litigant in the position of the third and further respondents must first purge the 

contempt. The obdurate refusal of the third and further respondents to tender their services, until 

their demands were met, was in effect a maintaining and sustaining of the strike, and thereby 

they contravened section 65 of the Act, and of the orders of the Supreme Court. A strike also 

includes, in terms of section 1 of the Act, a refusal or failure by employees to resume their work 

or to accept re-employment. 

k. 

The first respondent totally disregarded and/or misconstrued the foundation upon which an 

Industrial Court comes to the assistance of employees who are dismissed for striking illegally. In 

this regard Mr Loxton relied on the principles expounded in Mashifane v Clinic Holdings Ltd, 

Hlabana v Clinic Holdings Ltd (1993) 14 ILJ 954 (LAC), and the judgment of Myburgh J in 

Doornfontein Gold Mining Company Ltd v National Union of Mineworkers (1994) 15 ILJ 527 



(LAC) 549E-552H. Therefore Mr Loxton submitted that no reasonable person, properly applying 

his mind to the facts and to the principles referred to, could have come to the conclusion at which 

the first respondent arrived. Furthermore, the first respondent either failed to apply his mind 

properly to the issues, or misunderstood and misconceived the nature and extent of the functions 

and duties entrusted to him. 

l. 

The first respondent‟s finding, that the ultimatum that was given by the applicant to the strikers, 

was too short is not supported by the evidence. The union‟s reply to the ultimatum given by the 

applicant was not that the ultimatum was inadequate. Therefore Mr Loxton contends that the first 

respondent‟s finding in this regard goes further than the evidence contained in the papers. 

m. 

In the absence of evidence, that, had the third and further respondents been given an ultimatum 

which the first respondent would have considered reasonable, the strikers would have returned to 

work, the length of the ultimatum is irrelevant. In other words, if, in any event, the second, third 

and further respondents‟ views were that they were not going to comply with an ultimatum, the 

duration thereof is of no consequence. Notwithstanding this aspect, this was one of the main 

considerations, upon which the first respondent‟s order and judgment are based. In this regard 

Mr Loxton  
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referred to the case of Performing Arts Council of the Transvaal v Paper Printing Wood and 

Allied Workers Union 1994 (2) SA 204 (A). He also referred to the minority judgment of Van 

Heerden JA, where he explained why the mere fact that the ultimatum might have been too short 

is insufficient. The view of Van Heerden JA, that the dismissed employees must show that had 

the ultimatum been longer they would have returned to work, was not dissented from in the 

majority judgment. In the instant matter the evidence is clearly to the effect that a longer 

ultimatum would not have resulted in a return to work. At all times it was clear, even when the 

union launched its section 17(11)(a) application, it and its members persisted in their attitude, 

that they were entitled to refuse to return to work, unless and until their demands had been met. 

This notwithstanding the ultimatum and their flagrant disregard of the order of the Supreme 

Court. 

n. 

In his judgment, the first respondent sets out certain factors which, in his view, were relevant to 

the decision whether or not the present respondents had established a prima facie case. In the 

categorisation of the factors, the first respondent did not deal with one of the most important 

facts, namely, that at the time of the strike, the union and its members were acting in flagrant 

disregard of a Court order and in deliberate breach thereof. The Industrial Court‟s description of 

the illegality of the strikers‟ individual acts as being illegal “more in name than in fact” is 

astonishing. Furthermore, Mr Loxton submitted that in the papers filed before the Industrial 



Court, no attempt was made by the respondents to explain their contravention of the Supreme 

Court order. 

o. 

An aspect that was taken into account in favour of the respondents was that a consequence of 

their illegal and intimidatory action compelled the applicant to resume negotiations. 

Consequently, Mr Loxton submitted that from this it appears that where a union secures 

compliance with its demands by illegal and intimidatory conduct, that conduct should be requited 

and result in the granting of relief to the participants in such conduct, when the employer takes 

legitimate counteraction. This result, it is submitted, is contrary to public policy. 

p. 

In finding that the ultimatum was too short, the first respondent failed entirely to have regard to 

the length of the illegal strike which had preceded the ultimatum, the unlawful conduct on the 

part of the employees involved, the absence of any evidence that had a longer period been given 

there would have been a resumption of work, and the neglect on the part of the union to submit 

or lead any evidence from strikers to say that they were unable to comply with the ultimatum. 

While it may be permissible for employees engaged in a legitimate strike to demand that they be 

given time to consult in regard to what collective decision should be taken relating to termination 

of the strike, this opportunity should not be given to persons engaged in illegal conduct. 

Consequently it was incumbent upon each employee to comply with the ultimatum and the order 

of Court. 

q. 

The first respondent entirely misconceived his role and function. In his judgment he states that 

the function of the Court is 

“to effect a fair settlement of a dispute brought to it if this is at all possible.” 

Page 315 of 1995 (3) BCLR 305 (B) 

Mr Loxton asserted that the object of the said Court is not to settle disputes between the parties or 

to make orders which it hopes will ensure that they settle their dispute. That function is the object 

of the conciliation board. The role of the Industrial Court is to determine disputes between the 

parties, that is by making a finding as to whether an unfair labour practice has been committed 

and, if so, what relief should be afforded. In the exercise of its function the Industrial Court is 

obliged to act, not in an unpredictable, or variable manner, but in conformity with established 

principles and in accordance with the provisions of the Act. 

r. 

In dealing with the principles applicable to reviews on the basis of the common law, Mr Loxton 

referred to the cases of Johannesburg Stock Exchange v Witwatersrand Nigel Limited 



1988 (3) SA 132 (A) at 152A-E; Hira v Booysen 1992 (4) SA 69 (A) at 84F-J. In addition to the 

aforegoing he also referred to the case of Paper Printing Wood and Allied Workers Union v 

Pienaar NO 1993 (4) SA 621 (A) at 638G-639B, where Botha JA held in considering the 

Supreme Court‟s powers of review under the common law and on the grounds set forth in section 

24(1) of the Supreme Court Act, that where the presiding officer, through an error of law, 

misconceived the nature of his function and consequently failed to apply his mind to the true 

issues in the manner required by the statute, with the attendant result that the party affected 

thereby is in that respect denied a fair hearing, this is tantamount to a “gross irregularity in the 

proceedings” within the purview of section 24(1) of the Supreme Court Act and the result thereof 

is to render the said decision subject to review. 

I will deal with the legal aspects of the principles relating to review later herein. 

C. The respondents‟ submissions 

Mr Kennedy, on behalf of the second, third and further respondents, submitted as follows: 

i. 

That what the applicant relied on were really grounds of appeal on the merits, and not the subject 

matter of review. He referred the Court to the case of Johannesburg Stock Exchange v 

Witwatersrand Nigel Ltd (supra) and other authorities, and contended that the Industrial Court, 

as a Court of equity, is required to take into account, in exercising its discretion, what it deems to 

be proper policy considerations such as fair labour practices and compatible labour relations. 

Furthermore, that in the instant matter, there are limited grounds of review, and that 

consequently this Court will not entertain a review of a decision of the Industrial Court on the 

merits, and will only intervene if there is some gross irregularity. 

ii. 

In regard to the applicant‟s contention that the order granted by the Industrial Court was ultra 

vires he submitted that section 17(11)(a) empowers the Industrial Court “to grant urgent interim 

relief until an order is made by the Industrial Court in terms of section 43(4)”. In his view the 

order granted by the Industrial Court was clearly that the order would operate only until an order 

was made in terms of section 43(4). According to him the first respondent, in his judgment, made 

it clear that he was aware that the relief sought (and granted) was of interim effect only. 

Therefore  
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on his submission, the first respondent did not intend or purport to grant a permanent order. The 

order granted does not have any efficacy in law beyond the time when an order is made by the 

Industrial Court in terms of section 43(4). In the premises the order was clearly not ultra vires. 

iii. 
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In regard to the applicant‟s argument that the orders were final in effect, he submitted that the 

reinstatement of the individual respondents is clearly not of final effect. According to Mr 

Kennedy the reinstatement operates temporarily pending the outcome of the section 43 

application which had already been launched. Instead of satisfying the terms of the order of 

reinstatement, the applicant could pay the individual respondents their normal remuneration with 

effect from the date of the order. If, however, it is found that the dismissals did not constitute an 

unfair labour practice, the individual respondents would be duty bound to repay whatever may 

have been paid to them in terms of the order. In this connection he referred to section 43(7) and 

43(8) of the Labour Relations Act. The individual respondents had already given an undertaking, 

that should they fail in the section 43 application, they would repay whatever has been paid to 

them pursuant to the Industrial Court order. 

iv. 

In regard to the applicant‟s complaint that the first respondent, in his judgment, referred to the 

general lawlessness which prevailed at the time of the uprisings in Bophuthatswana, and the 

general “atmosphere of revolution, euphoria and high expectations”, all that the first respondent 

was indicating, was the context in which the actions of the individual respondents occurred. 

These were issues of which any Court would be entitled to take judicial notice, and more 

particularly, of the Industrial Court which is required to take into account not only law but also 

equity, fairness and the fact that it was an urgent application. These circumstances referred to by 

the applicant were not the decisive factors in the Industrial Court‟s decision. The applicant had 

not shown that it had been prejudiced in any material respect as a result thereof. On the contrary, 

Mr Kennedy contended that the Industrial Court applied itself to all the evidentiary material 

before it, as appears from its judgment, which according to him shows a careful and balanced 

analysis of the issues and facts. 

v. 

He submitted that the first respondent was correct in finding that grounds of urgency existed, 

more particularly in that the applicant was in the process of replacing the individual respondents 

with employees on a permanent basis, and that this could no doubt prejudice the relief sought by 

the individual respondents in due course. Accordingly, Mr Kennedy argued, the approach of the 

first respondent was consistent with that of a senior member of the Industrial Court, Arthur de 

Kock in the case of Paper Printing Wood and Allied Workers Union v Tongaat Paper Co (Pty) 

Limited (1992) 13 ILJ 393 (IC) at 397B-E. The first respondent acted properly in holding that the 

application was urgent, and consequently there was no basis for interfering with the exercise of 

his discretion. 

vi. 

Mr Kennedy pointed out that the Appellate Division had recently upheld the view that the 

illegality of strike action is not necessarily a bar to relief being granted to strikers who have been 

dismissed. He referred to the  
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Performing Arts Council case (supra). In that case it was held that despite the fact that workers 

had engaged in an illegal strike, it was still necessary and appropriate to consider whether their 

dismissal was fair in the circumstances, particularly in the absence of a reasonable ultimatum. On 

the facts of that case it was found that the dismissal was unfair, and that reinstatement was the 

appropriate remedy. 

vii. 

He submitted that in the instant matter the first respondent clearly had in mind the fact that the 

strike was illegal. The Industrial Court held that although it was lawful for the applicant to have 

dismissed the strikers, the issue to be determined was whether it was fair in the circumstances, 

and consequently the first respondent decided on the “peculiar and exceptional circumstances 

applicable in this particular case”, and particularly the lack of a proper ultimatum, that it was 

proper to exercise his discretion in favour of the individual respondents. Consequently there was 

no basis for the applicant‟s contention that the first respondent ignored the principles laid down 

in the Performing Arts Council case (supra). 

viii. 

It was further argued on behalf of the respondents that no proper basis existed for any allegation 

that the first respondent failed to appreciate the nature or purpose of his powers, or that in fact he 

had acted arbitrarily. 

vix. 

Replying to the applicant‟s assertion that the first respondent acted in a grossly unreasonable 

manner in his approach to the illegality of the strike, the contempt of the Supreme Court orders, 

and the significance thereof to the applicant‟s decision to dismiss, Mr Kennedy’s submission was 

that from the first respondent‟s judgment it was clear that he gave careful consideration to these 

issues. The first respondent accepted that the strike was at least in part due to an unreasonable 

and obstructive attitude on the part of the applicant. That the individual respondents had proper 

concerns about the effect of the take-over of the applicant by SBSA, and that they had a 

legitimate concern that they be represented in negotiations with the applicant by a recognised 

union of their choice. The attitude of the first respondent was that notwithstanding the illegality 

of the strike, the dismissal of the strikers was overhasty and based on an ultimatum which was 

inadequate in the circumstances of the case, and which he regarded as grossly unfair. This was so 

because of the difficult logistical problems in convening meetings of the union, its shop stewards 

and members, who were scattered throughout the former territory of Bophuthatswana. The 

approach of the first respondent, Mr Kennedy contended, was consistent with that of Mr 

Trengrove SC sitting as an arbitrator in an appeal in American Iron and Brass Foundry (1969) 

(Pty) Limited v National Union of Metalworkers of SA (unreported award at 12-4). Mr Kennedy 

concluded on this point, that First Respondent‟s finding in regard to the ultimatum and the 

logistical problems encountered by the respondents, was justified by the evidence, and his 

assessment of the equities, and was consistent with the principles of labour law. 

x. 



In the alternative, he maintained, even if this Court would come to a different conclusion in 

respect of those findings, that would not constitute a basis for interference. The test to be applied 

is a very vigorous one and  
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the applicant relies on the fact that the decision was “so grossly unreasonable that no reasonable 

person or body of persons could have arrived at such decision while properly applying their 

minds to the issues”. 

Mr Kennedy further argued that unreasonableness is not of itself a ground of review. An 

applicant has to show 

“unreasonableness being so gross that something else can be inferred from it, either that it is 

inexplicable except on the assumption of mala fides or ulterior motive.” 

In this connection he referred to the cases of African Realty Trust v Johannesburg Municipality 

1906 TH 179; and Union Government v Union Steel Corporation (South Africa) Limited 1928 

AD 220 at 236. 

xi. 

His final submission was, apart from whether there were substantive grounds for review, this 

Court retained a discretion whether or not to grant relief. He contended that the Court‟s 

discretion should be exercised against the grant of relief having regard inter alia to the 

following: 

a. 

The relief granted by the Industrial Court was granted on an interim basis only, pending a section 

43 application. That application had already been launched. 

b. 

Even if this Court were to hold that there was an irregularity in the Industrial Court reaching its 

decision, the appropriate course of action would be to remit the matter back to the Industrial 

Court for reconsideration in the light of the findings of this Court. This Court should take into 

account considerations of convenience and cost, and consequently in the exercise of its 

discretion, it should not grant relief in the present matter, and allow the dispute to be resolved by 

the Industrial Court, when it comes to consider the section 43 application. 

D. General principles applicable to reviews on certain grounds 

Our courts have held that where a decision maker takes a decision unsupported by any evidence, 

or by some evidence which is insufficient to reasonably justify the decision arrived at, or where 



the decision maker ignores uncontroverted evidence which he was obliged to reflect on, the 

decisions arrived at will be null and void. 

See WC Greyling and Erasmus (Pty) Ltd v Johannesburg Local Road Transportation Board 

1982 (4) SA 427 (A) and SA Freight Consolidators (Pty) Ltd v Chairman National Transport 

Commission 1988 (3) SA 485 (W). See in particular Project Number 24 of the South African 

Law Commission, being a report on an Investigation Into the Courts‟ Powers of Review of 

Administrative Acts, which contains an excellent summary and analysis of the principles 

applicable to this subject at 142-62. 

In 1976 in the case of Theron v Ring van Wellington van die NG Sendingkerk in Suid-Afrika 

1976 (2) SA 1 (A) the majority view of Van Blerk ACJ, Jansen JA and Hofmeyer JA called into 

question the well established common law rule, that the mere unreasonableness of an 

administrative decision is not in itself a sufficient ground for having that decision set aside on 

review. See  
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Johannesburg Local Road Transportation Board v David Morton Transport (Pty) Ltd 

1976 (1) SA 887 (A). In the Theron case the learned Judges, in the majority judgment, held that 

mere unreasonableness is an independent ground for interfering with decisions given by tribunals 

exercising powers emanating from contractual relationships; and further expounded the view that 

it is also a ground for interfering with decisions of disciplinary tribunals created and established 

by statute. They distinguished statements to the contrary in Union Government v Union Steel 

Corporation (South Africa Ltd) 1928 AD 220 and other decisions which followed the Union 

Corporation case on the basis that these cases were concerned with the exercise of “quasi-

judicial” powers of discretion, and not with the exercise of “judicial” disciplinary powers. 

Jansen JA in his judgment introduced a concept which he designated the “uitgebreide formele 

maatstaf”, the extended formal yardstick or extended formal standard. The traditional approach 

of the Courts in regard to judicial review as adumbrated by Holmes JA in National Transport 

Commission v Chetty’s Motor Transport (Pty) Ltd 1972 (3) SA 726 (A) at 735E-H, he 

categorised as the formal standard (formele maatstaf). The learned Judge of Appeal had 

reservations about the said formal standard in that it involved a distinction between the “merits” 

of a pronouncement or judgment, and certain errors of law or fact termed “jurisdictional facts” 

falling outside the purview of the merits. The formal standard did not involve cognisance of the 

presumption against unreasonableness, and other developments in the law. 

It was the view of Jansen JA that the application of the extended formal standard should be 

confined to “purely judicial” decisions. Relating to this he stated the following at 20D-F: 

“It should therefore be accepted that with regard to statutory bodies the formal standard (for 

intervention in review) in our law in respect of actions of a purely judicial nature was extended 

to cover not only the case in which the finding is based on no evidence whatsoever, but also the 

case in which the evidence is not such that the finding may reasonably be made on the basis 

thereof. Since even the essential test – hereinafter called the „extended formal standard‟ – is not 



whether the Court itself would have decided otherwise, the distinction between appeal and 

review remains intact. Nevertheless it should be emphasised that in using the extended formal 

standard the Court will necessarily have to apply legally correct standards to establish the facta 

probanda and to judge what may be considered as „evidence‟ in the specific case.” 

In the case of WC Greyling (supra) Kotze JA in delivering the unanimous judgment of the Court, 

held that where uncontroverted evidence is placed before a decision maker, and he chooses not to 

consider it when obliged to do so, the Court will set aside his decision on review. Kotze JA 

summarised the decision of the board as follows. At 448H he states: 

“It seems clear that on the evidence it should have come to a conclusion opposite to the one it did 

arrive at and that in ignoring the cogency of the uncontradicted evidence presented to it, the 

commission (National Transport Commission), in coming to the conclusion that the Railway 

Administration is able to provide a satisfactory service and that additional services are not 

necessary or in the public interest, arrived at a grossly unreasonable decision – one to which no 

reasonable body could in the circumstances of the present matter have come.” 
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This judgment of Kotze JA was followed in the case of SA Freight Consolidators (Pty) Ltd v 

Chairman, National Transport Commission 1988 (3) SA 485 (W), where Stafford J held that the 

National Transport Commission had failed to apply its mind to undisputed evidence that was 

adduced before it, and had in the circumstances come to a grossly unreasonable decision, at 

518A-E. 

The judgment of Jansen JA in the Theron case (supra) has of recent times received favourable 

comment. Mr A Chaskalson SC, now Chaskalson P, regards the said judgment positively and 

opined “that the way is in fact now open (even in the Transvaal) to follow the judgment of 

Jansen JA, and if this happens it will have an important impact on the future development of 

administrative law in this country”. Chaskalson A Legal Contract of the Administrative Process 

1985 SALJ at 422. 

In the leading case of Johannesburg Stock Exchange v Witwatersrand Nigel Ltd 1988 (3) SA 132 

(A) the grounds upon which the Supreme Court exercises its powers of review at common law 

were formulated by Corbett CJ at 152A-E (in dealing with a decision of the president of the 

Johannesburg Stock Exchange): 

“Broadly, in order to establish review grounds it must be shown that the president failed to apply 

his mind to the relevant issues in accordance with the „behests of the statute and the tenets of 

natural justice‟ (see National Transport Commission v Chetty’s Motor Transport (Pty) Ltd 

1972 (3) SA 726 (A) at 735F-G; Johannesburg Local Road Transportation Board v David 

Morton Transport (Pty) Ltd 1976 (1) SA 887 (A) at 895B-C; Theron v Ring van Wellington van 

die NG Sendingkerk in Suid-Afrika 1976 (2) SA 1 (A) at 14F-G). Such failure may be shown by 

proof, inter alia, that the decision was arrived at arbitrarily or capriciously or mala fide or as a 

result of unwarranted adherence to a fixed principle or in order to further an ulterior or improper 

purpose; or that the president misconceived the nature of the discretion conferred upon him and 



took into account irrelevant considerations or ignored relevant ones; or that the decision of the 

president was so grossly unreasonable as to warrant the inference that he had failed to apply his 

mind to the matter in the manner aforestated. (See cases cited above; and Northwest Townships 

(Pty) Ltd v Administrator, Transvaal 1975 (4) SA 1 (T) at 8D-G; Goldberg v Minister of Prisons 

(supra) at 48D-H; Suliman v Minister of Community Development 1981 (1) SA 1108 (A) at 

1123A.) Some of these grounds tend to overlap.” 

It is significant that the Theron case (supra) is also referred to by the learned Chief Justice. 

In Hira v Booysen 1992 (4) SA 69 (A) at 84F-I this formulation by Corbett CJ was accepted by 

the Appellate Division once again. In this case the learned Chief Justice analysed Jansen JA‟s 

judgment in depth. He regarded the same as penetrating, and commenting thereon, stated at 91D-

E as follows: 

“The correctness of Jansen JA‟s thesis is not of relevance to the present case, but what is of 

considerable assistance in my respectful view, is the learned Judge‟s consideration of many of 

the cases to which reference has been made in this judgment.” 

The learned Chief Justice then proceeded to deal with an evaluation of further important points 

which emerged from the judgment of Jansen JA. 

He summed up the position in our law in regard to common law reviews at 93A-94A as follows, 

and I quote: 

“(1) 

Generally speaking, the non-performance or wrong performance of a statutory duty or power by 

the person or body entrusted with the duty or power will  
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entitle persons injured or aggrieved thereby to approach the Court for relief by way of common 

law review. (See the Johannesburg Consolidated Investment case (supra) at 115.) 

(2) 

Where the duty/power is essentially a decision making one and the person or body concerned (I 

shall call it „the tribunal‟) has taken a decision, the grounds upon which the Court may, in the 

exercise of its common law review jurisdiction, interfere with the decision are limited. These 

grounds are set out in the Johannesburg Stock Exchange case (supra) at 152A-E. 

(3) 

Where the complaint is that the tribunal has committed a material error of law, then the 

reviewability of the decision will depend, basically, upon whether or not the legislature intended 



the tribunal to have exclusive authority to decide the question of law concerned. This is a matter 

of construction of the statute conferring the power of decision. 

(4) 

Where the tribunal exercises powers or functions of a purely judicial nature, as for example 

where it is merely required to decide whether or not a person‟s conduct falls within a defined and 

objectively ascertainable statutory criterion, then the Court will be slow to conclude that the 

tribunal is intended to have exclusive jurisdiction to decide all questions, including the meaning 

to be attached to the statutory criterion, and that a misinterpretation of the statutory criterion will 

not render the decision assailable by way of common law review. In a particular case it may 

appear that the tribunal was intended to have such exclusive jurisdiction, but then the legislative 

intent must be clear. 

(5) 

Whether or not an erroneous interpretation of a statutory criterion, such as is referred to in the 

previous paragraph (that is where the question of interpretation is not left to the exclusive 

jurisdiction of the tribunal concerned), renders the decision invalid depends upon its materiality. 

If, for instance, the facts found by the tribunal are such as to justify its decision even on a correct 

interpretation of the statutory criterion, then normally (that is in the absence of some other 

review ground) there would be no ground for interference. Aliter, if applying the correct 

criterion, there are no facts upon which the decision can reasonably be justified. In this latter type 

of case it may justifiably be said that, by reason of its error of law, the tribunal „asked itself the 

wrong question‟, or „applied the wrong test‟, or „based its decision on some matter not prescribed 

for its decision‟, or „failed to apply its mind to the relevant issues in accordance with the behests 

of the statute‟, and that as a result its decision should be set aside on review. 

(6) 

In cases where the decision of the tribunal is of a discretionary (rather than purely judicial) 

nature, as for example where it is required to take into account considerations of policy or 

desirability in the general interest or where opinion or estimation plays an important role, the 

general approach to ascertaining the legislative intent may be somewhat different, but it is not 

necessary in this case to expand on this or to express a decisive view.” 

This judgment settles the issue that where the interpretation of a statutory principle, test or 

standard is not left to the sole and exclusive jurisdiction of the decision maker, the decision is 

reviewable for want of facts that, applying the correct criterion, reasonably justify the decision 

(at 93H). According to Professor E Mureinik in his review of administrative law in the Annual 

Survey of South African Law 1992 the judgment of the learned Chief Justice seems to adopt, for 

these kinds of decisions, the substantial evidence standard of United States law (at 741). 

According to Baxter Administrative Law at 501 the “no reasonable evidence” concept is 

comparable and corresponds to the requirement in the United States  
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law that an administrative decision should be supported by “substantial evidence”. This was first 

enunciated by the courts in the United States and now is contained in the Administrative 

Procedure Act, which enables a court of review to hold unlawful, actions, findings and 

conclusions of an administrative body or agency “unsupported by substantial evidence”. 

In English law there are some dicta and statements in Secretary of State for Education and 

Science v Metropolitan Borough of Tameside 1977 AC 1014 especially at 1047, 1062 (but cf 

1076 per Lord Russel of Killowen), and Laker Airways Ltd v Department of Trade (1977) 1 QB 

643, at 706, which suggest some widening of the scope for review of the exercise of discretion 

for factual error. 

In the case of Paper Printing Wood and Allied Workers Union v Pienaar NO 1993 (4) SA 621 

(A) at 638G-639B, Botha JA in considering the powers of review of the Supreme Court under 

the common law and under section 24(1) of the Supreme Court Act, held at 638H, and I quote: 

“Can this be brought home under paragraph (c) of section 24(1) – „gross irregularity in the 

proceedings‟? That expression is not confined to defects in the procedure as such. It covers the 

case where the decision maker through an error of law misconceives the nature of his functions 

and thus fails to apply his mind to the true issues in the manner required by the statute, with the 

result that the aggrieved party is in that respect denied a fair hearing (see, for example, 

Goldfields Investment Ltd v City Council of Johannesburg 1938 TPD 551; Visser v Estate 

Collins 1952 (2) SA 546 (C). That being a reviewable irregularity under section 24(1)(c), it may 

be argued (I put it no higher) that a failure properly to apply the mind to the issues, due to a 

reason other than an error of law, but found to have occurred by way of inference from the gross 

unreasonableness of the decision, could also be brought home under the section. Then take 

another example: where the decision itself cannot be categorised as grossly unreasonable, but 

where it appears that the decision maker took into account irrelevant considerations or ignored 

relevant ones, and it is shown that in this respect he failed properly to apply his mind to the 

matter. The decision can be set aside under the Court‟s common law power of review (see, for 

example, Jacobs v Waks 1992 (1) SA 521 (A) at 549H-551C).” 

The Supreme Court has also reviewed decisions of the Industrial Court which have involved 

errors of law or on the basis of findings not supported by the evidence before it. 

See Morali v President of the Industrial Court 1987 (1) SA 130 (C) at 134G-I; Sentrachem Ltd v 

John NO (1989) 10 ILJ 249 (W). 

The issue of whether an unfair labour practice has been performed, or executed, includes and 

embraces an analysis and explication of the definition of unfair labour practice, in other words an 

interpretation of the definition thereof, having regard to, and consideration of its outcome and 

result. This involves a consideration and cognition of the facts asserted, to comprise or create an 

unfair labour practice, and making allowance for fairness. Therefore the controversy whether an 

unfair labour practice has been indulged in, does not constitute purely a question of law or fact. 
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See Media Workers Association of SA v Press Corporation of South Africa Ltd (“Perskor”) 

1992 (4) SA 791 (A) at 798B-I and 802H-I. 
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Having regard to certain of the aforegoing decisions, there is some authority that where the 

decision of a decision maker is supported by no evidence, or evidence which is insufficient to 

reasonably warrant the decision taken, or where undisputed evidence which he/she was bound to 

consider, is ignored the decision taken can be set aside as invalid. See the Greyling and SA 

Freight cases (supra). 

The judgment of Kotze JA in the Greyling case has been described by Baxter in Administrative 

Law (supra) at 501, as an application of the “reasonable evidence” test recognised in the Theron 

case (supra). 

In the well-known case of Northwest Townships (Pty) Ltd v Administrator, Transvaal 

1975 (4) SA 1 (T) Colman J in considering a ground of review, that an administrative organ is 

obliged to “take into account all relevant considerations and to ignore irrelevant ones”, (see Rose 

Innes Judicial Review at 132-141 and Baxter (supra) at 501-7) dealt with this ground under the 

well-known general rule against a failure by a decision maker vested with the discretion to apply 

his/her mind to the issue. 

The learned Judge in commenting on this rule stated the following: 

“The last-mentioned possibility („failure to apply his mind to the matter‟) has been held, in other 

English and South African cases, to include capriciousness, a failure, on the part of the decision 

maker to appreciate the nature and limits of the discretion to be exercised, a failure to direct his 

thoughts to the relevant data or the relevant principles, reliance on irrelevant considerations, 

and arbitrary approach, and an application of wrong principles.” (Emphasis mine.) 

Hefer JA in Minister of Law and Order v Dempsey 1988 (3) SA 19 (A) qualified the basis of the 

ground for review regarding what Colman J referred to as “a failure to direct his thoughts to the 

relevant data”. Hefer JA stated: 

“Unless a functionary is enjoined by the relevant statute itself to take certain matters into 

account, or to exclude them from consideration, it is primarily his task to decide what is relevant 

and what is not, and, also, to determine the weight to be attached to each relevant factor. 

(Johannesburg City Council v The Administrator, Transvaal 1971 (1) SA 87 A at 99A.)” 

I do not think, with respect, that the comments of the learned Judge of Appeal in any way detract 

from the basic grounds of review formulated by Jansen JA, Kotze JA and Colman J in regard to 

questions of evidence, and relevant and irrelevant considerations taken into account, or not, by a 

decision maker. 

It is also instructive to note and observe that an important ground for review of a finding by a 

decision maker is that he took into account irrelevant considerations or ignored relevant ones. 



See Johannesburg Stock Exchange case (supra) at 152A-D; During NO v Boesak 

1990 (3) SA 661 (A) at 671I-672C, where the said remarks of Corbett CJ are quoted with 

approval by EM Grosskopf JA. See also SA Law Commission, project 24 (supra) at 118-123. 

This ground of review has been developed extensively in the last few years as evidenced by the 

judgment of Corbett CJ in the Hira case (supra) at 93A-94. 

Conjoined with the aforegoing are certain important developments and factors. These are: 

(a) 

The South African Constitution Act 200 of 1993, and the enshrinement therein of basic and 

fundamental human rights. 
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(b) 

A judicial activism and more profound role for the courts in regard to pronouncements on law 

and human rights is contained in the Constitution. The Constitutional Court, in terms of the said 

Constitution, becomes the final arbiter on matters of law in regard to legislative, executive and 

administrative law. Clearly a testing right is given to the courts which they did not enjoy in South 

Africa prior to the said Constitution. The doctrine of judicial review is embodied in the 

Constitution, in terms whereof the courts have the power to invalidate governmental action as 

repugnant to the Constitution. It extends to acts of the executive arm, as well as activities of 

provincial executives. The courts have been assigned a role analogous to the courts in the United 

States. 

(c) 

Over the past few years the role of South African courts, in reviewing decisions, decrees, and the 

operation of administrative bodies, has become more effectual, inventive and stimulating. 

(d) 

In review matters certain Judges have adopted a more resourceful and purposive approach to the 

interpretation of statutes and regulations. 

(e) 

Books, publications and articles by academics dealing with the subject of judicial review have 

influenced, broadened and widened the ambit of the grounds of judicial review. 

(f) 

In England 
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“insular attitudes towards the protection of individual rights from governmental incursions have 

undergone marked changes.” 

In the Hamlyn Lectures of 1974, Sir Leslie Scarman (as he then was) stated that the common law 

was ill-equipped to meet the challenges of modern times, and he suggested the enactment of an 

entrenched bill of rights in England to meet the international commitments that were assumed on 

its ratification of the European Convention for the Protection of Human Rights and Fundamental 

Freedom. See De Smith‟s Judicial Review of Administrative Action, (4 ed), JM Evans at 8. 

(g) 

Several recent decisions reveal that the courts have been prepared and willing to analyse, 

examine and probe the factual basis upon which powers, where a discretion is given, have been 

applied and executed. 

(h) 

When discretionary powers impinge on fundamental rights, judicial review is conducted, by 

applying a greater flexibility. 

(i) 

If a decision is challenged on the ground that the decision maker has not taken relevant 

considerations or evidence into account, a reviewing court will try to assess the actual or 

potential importance and relevance of the factor overlooked. A court will not take account of a 

trivial factor, or evidence of no probative value, to hold that a decision or finding had been 

invalidly exercised. See De Smith (supra) at 340-1. 

Concerning the law relating to judicial review in the United States of America, according to 

Professor Schwartz and Sir William Wade in their work Legal Control of Government Oxford: 

Clarendon Press 1972 at 227, a comparison of section 10(3) of the Administrative Procedure Act, 

1946 with section 78 of the New York Civil Practice Law and Rules, reveals that the four 

cardinal and essential factors and foundations of review are: 
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“(a) 

whether the challenged decision was supported by substantial evidence; 

 (b) 

whether it was based upon an error of law; 

 (c) 



whether the procedures required by law were followed; 

 (d) 

whether there was abuse of discretion.” See South African Law Commission (supra) at 218-20. 

Dealing with the requirement of substantial evidence, Professor Schwartz in his work Lions over 

the Throne New York: New York University Press 1987 at 133-4, opines that the requirement of 

substantial evidence enables courts in America to test the logic of findings of fact and it 

“is a test of the reasonableness, not of the rightness, of agency findings of fact. The question 

under it is whether the evidence is such that a reasonable person, acting reasonably, could have 

reached the decision from the evidence and the inferences.” 

It is apparent that the test employed for resolving questions of fact is the “rational basis test”. 

There is considerable merit in this approach which commends itself, so as to negative the 

concept of “gross unreasonableness”, in contradistinction to unreasonableness. See the views of 

Stafford JA in the Union Government case 1928 AD 220 (supra) at 236-7. 

The test of “gross unreasonableness” in view of the testing rights given to the courts in the 

Constitution of the Republic of South Africa Act, 1993 does not accord with the modern 

approach to judicial review, particularly when applied to a constitution such as the South African 

one which contains a chapter of fundamental rights, binding on 

“all legislative and executive organs of State at all levels of Government” 

and which 

“shall apply to all law in force and all administrative decisions taken and acts performed during 

the period of operation of this Constitution”. 

From the aforegoing it is necessary that the courts adopt the less stringent test of 

“unreasonableness” rather than the more restricted one of “gross unreasonableness”. The 

decision of the courts in the United States, who since the seminal case of Marbury v Madison 

(1803) 1 Cranch 137 where Marshall CJ held that it was the province and duty of the judiciary to 

say what the law is in terms of the constitution of the United States, are strong persuasive 

authority on this subject. In this regard the courts in the United States have shown an impressive 

performance in adopting a purposive approach to the interpretation of statutes. See De Smith 

(supra) at 8. 

In view of the aforegoing considerations and elements, under this topic, and the recent trends by 

our courts to extend the parameters of review I suggest (albeit it with some diffidence) some 

considerations and aspects of review to be applied by the Supreme Court when reviewing factual 

decisions by the decision makers as follows: 



(i) 

The concept of “unsupported by substantial evidence” may be invoked to widen the scope of 

review. 

(ii) 

In this regard and considered as integral to (i) above, some Judges 

“have already asserted jurisdiction to set aside decisions based on clearly erroneous inferences of 

fact either by classifying this type of error as an error of law or merely by proceeding on the 

assumption that manifest error of fact makes a decision ultra vires.” 
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See De Smith (supra) at 139, and the cases cited in note 58, as well as cases cited at 118, notes 

46-7, ante. 

(iii) 

The principle of “no reasonable evidence” may be used as a test for resolving questions of fact 

and should be applied in the law of South Africa dealing with review. 

(iv) 

The corollary also applies, namely that if a decision maker fails to take into account all the 

evidence and considerations relevant to the decision, the decision or finding is reviewable and 

may be set aside. 

(v) 

The courts are empowered to set aside a decision of a decision maker or administrative organ 

where he/she or it is obliged to decide a matter, and uncontroverted or undisputed evidence or 

data is ignored. 

E. Important principles relating to labour law and disputes 

There are certain fundamental principles which the Supreme Court, the Labour Appeal Court, 

and the Industrial Court have formulated which are manifestly relevant to the above topic. 

Several of these are: 

(a) 

Collective Bargaining 



Judges in South Africa are aware of the importance of collective bargaining. See National Union 

of Mineworkers v East Rand Gold and Uranium Company Limited 1992 (1) SA 700 (A). In fact,, 

at 733I Goldstone JA stated as follows: 

“The fundamental philosophy of the Act is that collective bargaining is the means preferred by 

the legislature for the maintenance of good labour relations and for the resolution of labour 

disputes.” 

(b) 

Associated with, and integral to (a) above, is that there is a duty to bargain in good faith. 

(c) 

The rationale of collective bargaining has been stated to be the following: 

“Experience has abundantly demonstrated that the recognition of the right of employees to self-

organisation and to have representatives of their own choosing for the purpose of collective 

bargaining is often an essential condition of industrial peace. Refusal to confer and negotiate has 

been one of the most prolific causes of strife.” 

See Constitutional Law (7 ed) by William B Lockhart, Yale Kamisar, Jesse H Choper, Steven H 

Shiffrin at 102. Further: 

“Long ago we stated the reason for labour organisations. We said that they were organised out of 

the necessities of the situation; that a single employee was helpless in dealing with an employer; 

that he was dependent ordinarily on his daily wage for the maintenance of himself and family; 

that if the employer refused to pay him the wages that he thought fair, he was nevertheless 

unable to leave the employ and resist arbitrary and unfair treatment; that unions were essential to 

give labourers opportunity to deal on an equality with their employer . . .” 

See Constitutional Law (2 ed) Stone, Seidman Sunstein and Tushnet at 184. 

(d) 

It has been held that a strike which takes place without an attempt to resolve the underlying 

cause thereof at a conciliation board, or in certain circumstances where proper, before an 

industrial council, is not deserving of protection. Per Myburgh J in Doornfontein Gold Mining 

Co Ltd v National Union of Mineworkers 1994 (15) ILJ 527 (LAC) at 551. 
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(e) 



If no application is made under section 35 of the Act for the establishment of a conciliation board 

to “consider and if possible settle the dispute”, the strike is an illegal one in that there is a 

contravention of section 65(1)(d)(i) read with section 65(3) of the Act. 

(f) 

Strikers who fail to use the machinery of the Act provided for the settlement of disputes are 

required to provide a proper, valid and acceptable reason for their omission to do so. See 

National Union of Metalworkers of South Africa v Elm Street Plastics t/a Adv Plastics (1989) 10 

ILJ 328 (IC). 

(g) 

Clearly an employer has the right to terminate the services of workers who engage in an illegal 

strike, where the strike is not legitimate and acceptable., It has been held recently that even in the 

case where employees strike illegally, the employer is obliged to give an ultimatum of its 

intention to dismiss before the dismissal is regarded as fair. See A Guide to South African Labour 

Law (2 ed) by Alan Rycroft, Barney Jordaan. See also Performing Arts Council v Paper Printing 

Wood & Allied Workers 1994 (2) SA 204 (A). The giving of such an ultimatum is well 

established in industrial relations practice. See Labour and Employment Law Wallis 8-10. See 

also the remarks of Khumalo J in the case of Moabu v Bophuthatswana Transport Holdings (Pty) 

Ltd (BGD) case number M105/87 (unreported). 

(h) 

In considering an ultimatum the following factors are to be taken into consideration: 

(i) 

The ultimatum must be of a reasonable period of time in the circumstances of the case. 

(ii) 

It must also be of sufficient time to allow the strikers to reflect, deliberate and examine their 

position. See A Guide (supra). 

(iii) 

An important consideration is what was referred to by Van Heerden JA in the case of Performing 

Arts Council (supra) at 223D-E, which I deal with later herein. 

(i) 

One must not assume that the interests of employer and employee are necessarily hostile. The 

opposite is more apt to be the case. Brandeis, Economic Exhortation to Organised Labour, 5 

February 1905. 



(j) 

A country cannot develop its economy and the welfare of its citizens, unless the workers possess 

industrial liberty. Industrial liberty is inconceivable if their right to organise be rejected. What 

labour is demanding today is not a few more rand, and fewer hours of work, but the right to a 

voice and say in the conduct of industry. 

(k) 

It is imperative that to maintain industrial peace and develop the economy of this country the 

interests of the employees and workers must be harmonised. I can do no better to express this 

requirement than to quote from the Homiletical Commentary on the book of Genesis in the 

Bible: 

“Abraham said to the Holy One: There can be no absolute justice and an abiding world, if Thou 

wouldst hold the cord by both ends, Thou must forego a little. Levi Gen R, 39.6.” 

(l) 

The relationship between industry and the unions is by no means a fixed static and unchanging 

relationship. One must guard against a tendency and  
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an almost inevitable temptation to stress the interests of one at the expense of another. 

(m) 

It is therefore necessary to try to effect an equilibrium, in an attempt to embody the great 

concerns of the economy. Even though the equilibrium may be unstable, and it is at times often, 

a shift from one extreme to another must be avoided. 

F. The judgment of the Industrial Court 

The first respondent appeared to justify or explain the conduct of the third and other respondents 

by stating, and I quote: 

“I think that it is pertinent in the present matter to draw attention to certain events which have 

occurred recently in the country, including incidents of a nature which appear to be continuing 

unabated all of which would probably have influenced the actions and conduct of the applicants 

here. The first major event was the overthrow of the former Bophuthatswana Government. This 

was accompanied and followed by various acts of lawlessness which, in the main, have gone 

unpunished. The next major event was the creation of the „new‟ South Africa by democratic 

process. In the atmosphere of revolution, euphoria and high expectations which ensued a 

proliferation of strikes, marches, blockades and other examples of collective industrial action 

followed. A great number of persons in both the private and the public sector engaged in both 



legal and illegal acts which were accompanied by demands of increased remuneration, parity 

with counterparts elsewhere, better and democratic conditions of employment and so on. In 

many instances these demands, legal or not, were met, and in fact are still being met. It is 

scarcely surprising, in this era of entitlement and demand, that the applicants in the instant case 

were probably tempted to „climb onto this particular bandwagon‟. The point really at issue now, 

in my opinion, is whether this Court should countenance the conduct of the individual applicants, 

and entertain this application at all. The decision whether a prima facie right has been established 

rests upon this conclusion.” 

It is clear that the first respondent took judicial notice of this state of affairs which he was not 

entitled to do. There was no evidence before him that the said third and further respondents were 

motivated or actuated by these circumstances as the first respondent found. Consequently he 

relied on factors on which no evidence had been tendered. In the general context of these 

remarks by the first respondent, and considering Mr Loxton‟s submission severely criticising the 

first respondent, there appears merit in the said criticism, and a basis for the summation that 

“for a presiding officer in the position of the first respondent to excuse lawlessness on the 

grounds of widespread lawlessness is so fundamentally destructive of the rule of law, the 

administration of justice and of the purposes of the Labour Relations Act as to constitute in itself 

a gross lack of understanding of his duties and functions.” 

Mr Kennedy in dealing with this submission contended that the first respondent, by referring to 

these facts, merely indicated the context in which the action of the individual respondents 

occurred, and that he was entitled to take judicial notice of these facts. Mr Kennedy argued that 

these factors were not the decisive factors in the first respondent‟s decision, and that the 

applicant had not shown that it had been prejudiced in any material way. 
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Mr Kennedy is not correct in these submissions. He overlooks an important aspect, namely that 

the first respondent took factors into account on which there was no evidence, and therefore was 

not entitled to take into account. 

His taking into account of these factors created a fuliginous approach relating to his appraisal of 

the unfounded finding that the “illegality of the individual applicants‟ acts was more in name 

than in fact”. This approach may also have been instrumental in his granting of the reinstatement 

order, taking into account the fact that the conduct of the strikers could be excused as being part 

of a general uprising, and the turbulent conditions that prevailed in the territory. Clearly this 

finding in the judgment is an erroneous inference of fact, or alternatively a manifest error of fact. 

The first respondent comments “whether this Court should countenance the conduct of the 

individual applicants, and entertain this application at all”, indicates that he applied an incorrect 

test in that there was another party to the application namely the applicant and the first 

respondent had to consider its position as well. 



An important factor that the first respondent considered was the illegality of the strike “in the 

sense that the applicants had not complied with the formal procedures provided for in the Act”. 

He points out that this process would have been time consuming, and justifies the conduct of the 

respondents by finding that the urgency of the matter necessitated that the procedures provided 

for in the Act should be bypassed. Therefore he concluded “in the result the illegality of the 

individual applicants‟ acts was more in name than in fact”. 

This is an incorrect and unjustified conclusion, particularly in view of the duration of the strike, 

namely three weeks to a month, the damage caused to the applicant‟s property, and the defiance 

and blatant disregard of a Supreme Court order. The aforesaid can hardly be described in the 

manner in which the first respondent chose to do so. He failed to take into account the fact that a 

strike contrary to section 65 of the Act is subversive of the very purpose of collective bargaining. 

See Performing Arts case (supra). The first respondent, in arriving at this conclusion, 

disregarded what he had stated earlier in his judgment at 84, namely: 

“It is common cause, as I understand it, that the individual applicants did indeed embark upon an 

illegal strike, or a series of illegal „industrial acts‟. They were also in breach of their contracts of 

employment. It is also common cause that they defied the Supreme Court interdict. In the first 

place, then, it was clearly lawful for the respondent to dismiss the individual applicants. In the 

second place, it is, on the face of it, objectionable for a party to seek the assistance of an 

administrative tribunal such as this Court after having openly and deliberately defied the order of 

the highest Court of the land. The bulk of authority is clear; employees who strike illegally are 

unlikely to receive the protection of the Court. Furthermore, the doctrine of „unclean hands‟ will 

often result in a refusal by the Court to entertain any approach to it. To these inauspicious factors 

must be added the virtually undisputed allegations by the respondent of serious misconduct on 

the part of the individual applicants during the relevant period. This misconduct included acts of 

vandalism, harassment of other staff and the respondent‟s customers, invasion of the 

respondent‟s premises, the blocking of doors and financial machines, intimidation and general 

misbehaviour at the entrances to the respondent‟s premises. In the face of such overwhelmingly 

adverse factors, it would be easy to state that the Court will simply not permit an audience to any 

applicant  
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having approached it with such a blemished background. Indeed, there are many cases having 

arisen in the Industrial Courts in which such statements have been made most emphatically.” 

In regarding the illegality of their conduct as being more in name than in fact, it is apparent that 

either he had disregarded his strictures and condemnation of the conduct of the third and further 

respondents previously referred to in his judgment, or that he refrained from taking their illegal 

conduct into account in the process of arriving at his decision. In my view no other conclusion 

can account for this contradictory approach. 

It would further appear that he merely paid lip service to the illegal acts of the third and further 

respondents, and omitted to give proper consideration to them in arriving at his decision. In this 



connection I must also mention the very facile manner in which he dealt with the terms of the 

Supreme Court order in his Response by First Respondent at 499 of the papers. There he asserts: 

“I did not consider that the order given would subvert the Supreme Court order, and would not 

have made any order having this effect. The effect of the Supreme Court interdict, as I 

understood it, was to restrain the employees from being on, at or near the applicant‟s premises 

unless they wished to return to work. The urgent application to the Industrial Court was for 

reinstatement and further negotiation. Presumably reinstatement would mean that they would 

then work, thereby complying with the Supreme Court order.” 

This, in response to the averment in the applicant‟s founding affidavit, that he failed to take into 

account the contention that the effect of his order would be to subvert the order of the Supreme 

Court. It is clear that the third and further respondents were in contempt of the Supreme Court 

order, and that they had taken no steps to purge their contempt by tendering unconditionally to 

abide by orders of this Court. 

How the first respondent could have interpreted or understood the Supreme Court order to be 

confined “to restrain the employees form being on, at or near the applicant‟s premises unless 

they wished to return to work”, is obscure. The said order stated: 

“1.1 

Declaring that the industrial action which has been implemented with effect from 13 September 

1994 at the applicant‟s branches and other establishments involving the second to further 

respondents and any continuation or repetition thereof constitutes a strike as defined in section 1 

of the Labour Relations Act 28 of 1958, as amended (“the Act”) and is illegal. 

 1.2 

Interdicting and restraining the first and second to further respondents from promoting, inciting, 

instigating and/or participating in the illegal industrial action as aforesaid at the applicant‟s 

branches and other establishments.” 

This clearly means that the strikes were illegal and restrains the third and further respondent 

from indulging in their illegal conduct as detailed therein. 

His assertion that “presumably reinstatement would mean that they would then work, thereby 

complying with the Supreme Court order”, is an untenable conclusion. This sounds very much 

like a “reverse finesse”. He had no authority to enforce a Supreme Court order, and the fact that 

he purported to reinstate the respondents did not constitute a compliance with the Supreme Court 

order. The respondents involved were called on to comply with the order. This they blatantly 

failed to do. 
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The first respondent‟s conclusion in this regard is also unreasonable and is not founded on any 

evidence or fact. This is another erroneous conclusion that he arrived at. In my view he also 

failed to pay due regard to the failure by the said respondents to comply with the said order of 

Court and by granting an order of reinstatement he, in a sense, condoned the conduct of the third 

and further respondents. 

The ultimatum of 30 September 1994 

(i) 

On 29 September 1994 the applicant wrote to the second respondent proposing mediation under 

the auspices of IMSSA. The letter continued: 

“This was not accepted by your delegation. We would also confirm our immense concern at the 

parting statements of one of your delegates to the effect that the delegate would now phone 

(someone) and tell them „to get their matches ready‟.” 

The applicant also complained of teargas canisters having been thrown into its Mafikeng branch; 

the branch manager of Garankuwa being intimidated by striking staff who refused to leave until 

a member of the police escorted them out of the premises. 

(ii) 

On 29 September the rule nisi was confirmed. There was no appearance or opposition by the 

second, third and further respondents. See Annexure P. 

(iii) 

By letter dated 30 September 1994, and designated “Final ultimatum to all striking workers” the 

striking employees were informed as a “final ultimatum” that unless they returned to their places 

of work and commenced working normally by not later than 08h45 on Monday 3 October 1994, 

they would be summarily dismissed. A copy of the said letter was also translated into the 

Setswana language. Annexure S. 

(iv) 

A further letter by the applicant dated 30 September 1994 was sent to the second respondent. 

This letter is as follows, and I quote: 

“We refer to our letter dated 29 September 1994 to which we have received no reply. 

Your members have failed to work by commencement of business today as required in our letter 

and have continued with their unlawful industrial action. We have also received reports of 

further acts of intimidation and conduct in breach of the Court order which was confirmed by the 

Supreme Court in Mmabatho yesterday. A copy of the order is annexed hereto. 



Under the circumstances the bank has issued your striking members with a final ultimatum, a 

copy of which is annexed hereto, requiring them to return to their places of work and commence 

working normally by no later than 08h45 on Monday, 3 October 1994, failing which they will be 

summarily dismissed. 

The bank‟s rights to take action in respect of any acts of individual misconduct committed by 

your members are fully reserved.” Annexure “T”. 

(v) 

By letter dated 3 October 1994 the second respondent replied to the letter of 29 September 1994, 

and I quote the letter: 

“Paragraph 1 

We confirm that Stanbo at the insistence of Standard Bank of South Africa terminated mediation 

process which had been in progress for three days and conducted by a professional mediator, Mr 

Mahmood Fadal. 
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We therefore do not accept your proposals for further mediation due to the fact that recognition 

agreement and basic trade union rights warrant direct negotiations between the parties. 

Paragraph 2 

It was confirmed by members of the public, including the police, that the teargas canisters were 

used by your management to scare off our members who had been picketing in and outside the 

branch. Your allegation in this regard is rejected. 

Paragraph 3 

Our members went on strike precisely because of the bank‟s refusal to recognise their union, 

despite the fact that it has satisfied all the requirement including the principle of 50% plus one, 

and for as long as the bank is refusing to accede to the above-mentioned demand, our members 

are likely to continue with their strike. 

Paragraph 4 

We totally reject your contention that both the delegations of Stanbo and SBSA have been 

negotiating in good faith. To this end, I wish to quote you in verbatim, „Gentlemen I have been 

instructed by Standard Bank of South Africa not to recognise SACCAWU because such a move 

will have a negative impact on the current recognition agreement signed between SASBO and 

SBSA‟. These were your last words which culminated in the final breakdown of the talks 

between SACCAWU and Stanbo. 



Finally, we call upon you to withdraw your ultimatum as well as the threats of dismissals, 

because we do not believe that such action will lead to the amicable resolution of the current 

industrial action, on the contrary, such may lead to conflict and confrontation. 

Take further notice that our delegation is available to resume with negotiation, for as long as 

your delegation is ready. 

We look forward to a meeting.” Annexure U. 

(vi) 

On 3 October 1994 the applicant wrote to the second respondent as follows: 

“Your members have been participating in unlawful strike action over the past few weeks in 

breach of their contracts of employment and the law. An ultimatum was issued to them on 

Friday, 30 September 1994, requiring them to return to their places of work and to commence 

working normally by no later than 08h45 on Monday, 3 October 1994, failing which they would 

be summarily dismissed. 

Some of your members have failed to comply with this ultimatum. Their services with Stanbo 

are accordingly being terminated as a consequence of their continued breach of their contracts of 

employment and participation in unlawful strike action. 

Should any of your members wish to appeal against their dismissal, they may do so in terms of 

Stanbo‟s internal appeal procedure. 

We are extremely concerned to note that striking members of your union have stuffed locks at 

the Phokeng branch with glue and various objects. ATM‟s in various areas of the bank‟s 

operations have also been vandalised. Their action is unlawful, in defiance with the Court 

interdict and contrary to all accepted industrial relations practice. The bank shall take whatever 

action it may deem appropriate to protect its interests and to ensure that its services to customers 

and the public at large will continue.” Annexure V. 

(vii) 

On 3 October 1994 notices of dismissal were sent to strikers couched as follows: 
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“You have been participating in unlawful strike action over the past few weeks in breach of your 

contract of employment and the law. An ultimatum was issued on Friday, 30 September 1994, 

requiring you to return to your place of work and commence working normally by no later than 

08h45 on Monday, 3 October 1994, failing which you would be summarily dismissed. 

You have failed to comply with this ultimatum. 



Your services with Stanbo have accordingly been terminated as a consequence of your continued 

breach of your contract of employment and participation in unlawful strike action. 

A reconciliation of monies due to you as a consequence of the application of „no work, no pay‟ 

during the course of your unlawful strike action is being undertaken. The appropriate 

adjustments to your account will be made in accordance with the reconciliation. A copy of the 

completed reconciliation will be forwarded to you in due course.” Annexure W. 

(viii) 

On 3 October 1994 the second respondent replied by letter as follows: 

“We acknowledge receipt of your letter referred above. 

1. 

We wish to reiterate our position that our members will not return back to work until such time 

their union (SACCAWU) has been recognised by Stanbo. (Emphasis mine.) 

2. 

If Stanbo, as an institution is interested in normality, with respect to all its branches which are 

affected by the strike, it must then call upon SBSA to withdraw the instruction which says that 

SACCAWU should not be recognised in the North-West province. 

3. 

We call upon you again to withdraw the ultimatum and direct all energy towards negotiations. 

4. 

Finally, we propose that negotiations be resumed on Thursday 6 October 1994 at 10h00. 

We look forward to your confirmation.” Annexure X. 

(ix) 

On the same day a further letter was written by the second respondent as follows: 

“I have already indicated in my previous letter that you should withdraw your notice of intention 

to dismiss our members for demanding their rights. 

We believe that the withdrawal of the dismissal order will create conducive conditions for 

negotiations at the proposed meeting of Thursday at 10h00. 



We share the same feeling with yourselves that there‟s a need for the bank to return to normality. 

We therefore suggest that the following should be done so as to facilitate the immediate return of 

our members to work: 

• 

Withdrawal of the dismissal order. 

• 

Adoption of the basic trade union rights as reflected in page 5 of SACCAWU recognition model 

document by both parties as a step towards finalisation of the recognition agreement 

negotiations. 

• 

Confirmation of the meeting as proposed by the union. 

We believe that confirmation and/or acceptance of the above will certainly lead to an amicable 

resolution of current deadlock. 

We look forward to your confirmation.” Annexure Y. 

(x) 

Relating to the receipt of the ultimatum, the respondents contend that only some of them 

received the ultimatum and according to the second respondent the following took place: 
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“With regard to the workers, only some of them in fact received the ultimatum. At Garankuwa 

branch copies of the notice were thrown to the ground by the manager, while at Babalegi branch 

a copy was posted up on the gate (which was within the 100 metre zone from which workers 

were excluded by virtue of the Court order). This is confirmed by Bheki Mokhele and Dima 

Liphoko, who are both shop stewards from the Babalegi branch, and who were present at the 

Garankuwa branch at approximately 11h30 when notices were thrown to the ground there. When 

they returned later to their own branch at Garankuwa they saw the copy stuck to the gate. Their 

confirmatory affidavits are attached. They also confirm that a number of workers participating in 

the strike action were not even present at the time that the notices were distributed, and 

accordingly did not know of the ultimatum until much later that day and in some cases only on 

later days.” 

These allegations were replied to by the applicant as follows: 

“It is correct that Mr Loots is an employee of the respondent. Mr Loots, of his own volition, 

phoned certain employee representatives, in view of a good pre-existing relationship he enjoys 



with many of them. He was concerned that employees would lose their jobs as a consequence of 

a breach of the ultimatum. This was his motive in making the calls. He spoke, in addition to Mr 

Mokhele, to Mrs Madumo and Mr Matjeke. Mr Mokhele in fact phoned him after discussing the 

matter with Mrs Madumo. There was no sinister intent in Mr Loots‟ telephone calls, which were 

made from a purely personal perspective and which did not enjoy the prior knowledge of myself 

or the respondent‟s managing director, Mr McCallaghan. According to Mr Loots, Mrs Madumo 

advised that employee representatives would be meeting on the afternoon of Sunday, 2 October 

1994, to discuss the matter. (Emphasis mine.) 

This subparagraph does not correctly reflect the position. The respondent took all reasonable 

steps to ensure the proper and clear communication of the ultimatum to striking employees. As 

regards Garankuwa branch, copies of the ultimatum were taken by the manager, Mr P Mouton, to 

an agency of the branch situated at Morula View, where a large number of striking employees 

were gathered. He approached this gathering of approximately 50 employees, and asked to speak 

to an employee representative who was present, to hand over the ultimatum to the gathered staff. 

This approach was vociferously rejected by the gathering. Mr Mouton did throw a file containing 

copies of the ultimatum which he intended serving personally on to the ground in the hope that 

the strikers would read the contents. This he did in view of the individual applicants‟ refusal to 

accept them. The individual applicants then stamped on the file. Whilst Mr Mouton‟s action in 

throwing down the file containing the ultimatum cannot be condoned, it is symptomatic of the 

immense strain which the continued unlawful strike action and associated misconduct has placed 

upon members of the respondent‟s branch management. In particular, they have been subjected 

to abuse by strikers on an almost daily basis. However, as he was departing the scene, Mr 

Mouton looked over his shoulder and noticed that after his departure the gathered employees 

were busy reading the ultimatum. At Babalegi branch, strikers were not present. Copies were 

posted at the entrance and on the branch windows. I find Mr Mngomezulu‟s reference to the 

exclusion by virtue of the Court order most surprising in the light of the continued defiance by 

his members of the Court order after it had been obtained. In addition, it is clear from Mr 

Mngomezulu‟s own version that employee representatives from Babalegi branch were well 

aware of the content of the ultimatum and the nature of its communication. They would have 

been in a position to contact their members. In any event, most employees from the Babalegi 

branch arrived at the branch on Monday, 3 October 1994, before the  
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expiry of the order. I would also point out that the alleged difficulties with regard to the 

ultimatum have been raised by Mr Mngomezulu for the first time in terms of this affidavit, which 

was served on the respondent at about 12 noon on 7 October 1994, well after the dismissals were 

given effect to. The application was served through DHL, a private courier company. In three 

communications addressed to the respondent after the expiry of the ultimatum, Mr Mngomezulu 

makes no mention whatsoever of any difficulties with regard to the service, fairness or timing of 

the ultimatum. In fact, what is clear from those communications is the first to further applicants‟ 

fixed and settled intention to continue participation in unlawful strike action. I submit that Mr 

Mngomezulu‟s statements with regard to the purported difficulties with regard to the ultimatum 

are opportunistic and, like much of his affidavit, aimed at justifying the continued participation 

by his members in a course of unacceptable and unlawful strike action.” 



(xi) 

There are affidavits by various employees of the applicant, namely JHM Loots, PA Lombard, 

DR Naude, PF Mouton, CJ Botha, all deposing to steps taken to serve the ultimatum and in fact 

deal with service thereof, either by handing the same over by hand, or leaving them in a 

conspicuous place. The reaction to the ultimatum by some of the strikers is significant. 

According to DR Naude, the administrator of the applicant‟s Mafikeng branch, on Friday, 30 

September 1994, at approximately 11h45 he took approximately 50 copies of the ultimatum in 

the English and Setswana languages and attempted to serve these on the striking employees 

assembled outside the Mafikeng branch. Many of the strikers refused to accept the ultimata, 

while others took the document, threw it to the ground commenting, inter alia, „more love 

letters‟. According to him the service of the said ultimata seemed to have no effect on the strikers 

who remained assembled outside the said Mafikeng branch. Mr Loots‟ statement that he was 

informed by Mrs Madumo that employee representatives would be meeting on the afternoon of 

Sunday, 2 October, to discuss the matter, that is the ultimatum, is highly significant. 

(xii) 

According to the said CJ Botha, the branch manager of the Thaba Nchu branch of the applicant, 

at 12h00 on Friday, 30 September 1994, he served copies of the ultimatum in both the English 

and Setswana languages on those of the striking employees who were gathered outside the 

applicant‟s said branch. The strikers, according to him, picked up the documents and gathered 

around to discuss the contents thereof. When they had concluded their discussion, they returned 

to the position they had been in outside the applicant‟s branch. 

(xiii) 

The second respondent‟s and the third and further respondents‟ attitude toward the ultimatum 

appears from paragraph 41 on 39 of the papers and is as follows: 

“The period given for the ultimatum was clearly inadequate in the circumstances. As the 

respondent was well aware, this strike action involved employees from various branches 

throughout the erstwhile Bophuthatswana and involved a matter of great importance to the union 

and its members. To call off the strike action required a union meeting to be held of all shop 

stewards and representatives and of the members as a whole, in order to consider the position 

properly, to seek and obtain advice from the union leadership, to discuss the issue 

comprehensively as is required of democratic mechanisms within the union, and to reach 

consensus or  
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take a vote on the issue. None of this was possible at short notice given the logistics involved . . . 

The issue of the ultimatum was in the circumstances unfair. It gave insufficient opportunity for 

workers and their union representatives and leaders to consider the issue and to reach a decision 

on the appropriate response. I refer to what I have stated in this regard above.” 



The first respondent in regard to the ultimatum found at 86 of the review application paragraph 

(e): 

“The duration of the ultimatum given was, in my view, not reasonably adequate in the 

circumstances. The applicants should have been given sufficient time to reflect carefully and 

calmly on their position, and to engage in full and collective deliberation. Particularly over a 

weekend, when persons are likely to disperse and are difficult to contact or locate, I am satisfied 

that the applicants were allowed insufficient time to consider the ultimatum properly.” 

He goes further than the evidence on the papers. He overlooks the uncontroverted statement by 

Loots that according to Mrs Madumo a meeting was to be held on the afternoon of 2 October to 

discuss the question of the ultimatum. The second respondent does not refer to all the factors 

mentioned by the first respondent. They state that the time given was insufficient for the workers 

and their union leaders to consider the issue. They never raised the issue of a weekend when 

persons are likely to disperse and are difficult to locate. In regard to the letters by the second 

respondent dated 3 October 1994, and being Annexures “X” and “Y” at 115-6 of the papers in 

the Industrial Court, and judging from the contents thereof, it would appear that: 

(i) 

a decision was taken by the second respondent (obviously with the concurrence of its members) 

that irrespective of any steps taken by the applicant they would not return to work; or 

(ii) 

there must have been either meetings or consultations between the union and its members in 

regard to the contents of the two letters. If not, then the conduct of the national negotiations co-

ordinator, Mr S Mngomezulu, was unauthorised. This could not be the position in view of the 

gravity of the issues, particularly the ultimatum. The probabilities favour the view that there must 

have been consultation and meeting or meetings between 30 September and 3 October, bearing 

in mind the contents of the said two letters, and the positive statement by Loots and confirmed by 

him that a meeting of employee representatives was to be held on Sunday, 2 October. 

So much then for the unwarranted conclusion by the first respondent in stating that the duration 

of the ultimatum given was not reasonably adequate in the circumstances and adding 

“particularly over a weekend, when persons are likely to disperse and are difficult to contact or 

locate, I am satisfied that the applicants were allowed insufficient time to consider the ultimatum 

properly”. 

Of greater significance is the fact that he failed to take into account, and therefore did not 

consider the affidavits before him, of the reaction of certain strikers to the ultimata, which 

evidence was undisputed and uncontroverted. 
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Glaring omissions by the first respondent to consider the data before him were his failure to 

consider the second respondent‟s letter of 3 October 1994, Annexure “X”, which stated clearly 

and categorically: 

“We wish to reiterate our position that our members will not return back to work until such time 

as their union (SACCAWU) has been recognised by Stanbo.” 

And the assertion by Loots and confirmed by him concerning the meeting that was to be held on 

Sunday afternoon, 2 October 1994. 

The only aspect the strikers were interested in was recognition of the union. This being the 

position, the duration of the ultimatum was irrelevant. There is no complaint in that letter about 

the duration and extent of the ultimatum, and on the evidence, according to the information given 

to Loots, a meeting was arranged to consider the ultimatum. 

While in a later letter the same day by the second respondent, Annexure “Y”, the tone is not so 

intransigent and bombastic, nevertheless there is no mention of the ultimatum, only, inter alia, a 

demand for the withdrawal of the dismissal order and a proposal to meet with the applicant on 6 

October 1994. 

The first respondent also failed to take into account that when he heard the matter the strike had 

already been in operation for approximately more than three weeks. It was thus a strike of fairly 

lengthy duration and in the circumstances an ultimatum of almost 72 hours was not unreasonable 

in the circumstances. 

In his reply in the document Response by first respondent, in dealing with the ultimatum, 

concerning the second letter of 3 October, and in response to paragraph 37.8 of the founding 

affidavit in the review proceedings, he states inter alia: 

“The further statement is made that there is no request from the union to extend the ultimatum 

. . . At paragraph 28 of the same affidavit reference is made to the union „demanding the 

withdrawal of the notice of intention to dismiss‟, and proposing a meeting for Thursday, 6 

October. It seemed to me that this proposal from the second respondent was equivalent to a 

request to extend the ultimatum, and the request was simple and reasonable in its terms.” 

I fail to understand how the first respondent could have arrived at this conclusion. No reference 

is made in Annexure “Y” to the ultimatum. The second respondent knew that it had expired on 3 

October at 08h45. On the probabilities it had met on 2 October to consider the ultimatum. The 

letter ignores the ultimatum and deals with the withdrawal of the dismissal order. From the 

reference to the withdrawal of the dismissal order it is clear that the second respondent realised 

that the ultimatum had expired. There is no evidence, let alone any intimation from the second 

respondent, to indicate that there was a proposal to extend the ultimatum. The suggestion that the 

request was simple and reasonable is incorrect, and a non sequitur, particularly where no request 

exists, and is misinterpreted by the first respondent on a misreading of the letter Annexure “Y”, 

or by misconstruing paragraph 38 of the founding affidavit. One aspect is beyond question. 

Neither this letter nor Annexure “X” or the meeting mentioned by Loots were referred to by him 



in his judgment, nor, I may add, were considered by him. Had he done so he could not have 

arrived at his conclusion concerning the ultimatum. 
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Mr Loxton has pointed out that in the absence of any suggestion that had the third and further 

respondents been given an ultimatum which the first respondent would have considered 

reasonable, they would have returned to work, the length of the ultimatum is irrelevant. 

Nevertheless, the length of the ultimatum is one of the main considerations upon which the first 

respondent based his judgment and order. Mr Loxton‟s submission is correct, particularly if one 

has regard to what Van Heerden JA said in his minority judgment in explaining why the mere 

fact that the ultimatum might have been too short is insufficient. See Performing Arts Council 

case (supra) at 723D-E: 

“Maar selfs al sou die appellant ‟n langer ultimatum moes gegee het, volg dit nie dat die ontslag 

onbillik was nie. Dit sou die geval gewees het slegs indien wat as ‟n redelike tydperk vir 

besinning beskou word nie tot ontslag sou gelei het nie. Immers, indien dit volgens een of ander 

bewysmaatstaf vasstaan dat ‟n redelike ultimatum in elk geval nie tot ‟n beëindiging van die 

staking sou gelei het nie, kan die ontslag na ‟n korter ultimatum nie as onbillik aangemerk word 

nie. En waar die werkers in casu hulle daaroor bekla dat die appellant hom aan ‟n onbillike 

arbeidspraktyk skuldig gemaak het, rus die las na my mening op hulle om juis dit te bewys. 

Hulle moet dus ook bewys dat indien hulle ‟n redelike tyd vir oorweging gehad het, hulle nie 

ontslaan sou gewees het nie omdat hulle aan die ultimatum gehoor sou gegee het.” 

Van Heerden JA‟s view that the dismissed employees must show that had the ultimatum been of 

longer duration they would have returned was not dissented from in the majority judgment. 

Goldstone JA found that such an onus on the facts had been discharged. Mr Loxton‟s further 

submissions that an ultimatum of longer duration in the instant matter would not have secured a 

return to work is clearly borne out by the facts and the correspondence from the second 

respondent. In addition when the union embarked on and launched its application under section 

17(11)(a) of the Act, it and its members were obdurate that they were entitled to refuse to return 

to work until their demands had been met. This is in disregard of the Supreme Court order and 

ultimatum. I may mention that the ultimatum in the Performing Arts Council case (supra) was of 

40 minutes duration and Goldstone JA was of the view that had it been specified to endure 

overnight it would have been sufficient. 

Mr Kennedy, on behalf of the respondents, submitted that the first respondent‟s finding in regard 

to the ultimatum and other matters were clearly justified by the evidence, and his assessment of 

the equities, and were in accordance with the principles of labour law. I cannot agree. His 

findings on the ultimatum do not accord with the evidence, and as stated herein he failed to take 

into account factors which were material. Consequently, the first respondent made findings 

“unsupported by substantial evidence”. As I have demonstrated, the first respondent took a 

decision not supported by the evidence, or evidence which is insufficient, to reasonably justify 

the decision taken, and where the first respondent ignored undisputed evidence which he was in 

duty bound to consider, (such as the correspondence and the ignoring of the ultimatum by the 

second, third and further respondents) his decision will be invalid. 



See Theron’s case (supra) at 13 et seq and Greyling’s case (supra) and the SA Freight case 

(supra). 

In the case of Secretary of State v Metropolitan Borough of Tameside, also reported in (1976) 3 

All ER 665 at 683, Lord Wilberforce in his speech said as follows: 
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“If a judgment requires before it can be made, the existence of some facts, then, although the 

evaluation of those facts is for the Secretary of State alone, the Court must enquire whether those 

facts exist, and have been taken into account, whether the judgment has been made on a proper 

self-direction as to those facts, whether the judgment has not been made on other facts which 

ought not to have been taken into account. If these requirements are not met, then the exercise of 

judgment, however bona fide it may be, becomes capable of challenge.” 

This approach by the learned Court of Appeal is consistent and accords with the judgments in the 

Theron, Greyling and SA Freight cases (supra). I respectfully agree with this approach and as 

already dealt with by me, the first respondent made certain findings on no, or insufficient 

evidence, and failed to make certain findings which he should have made, and did not, due to his 

failure to take certain evidence into account, which he should have done, are grounds for the 

setting aside of his orders. 

A further dispute between the parties related to the nature of the relief granted by the first 

respondent in his said order. Mr Loxton contended that the relief granted by the first respondent 

was final in its nature and effect. He therefore submitted that the Industrial Court may not grant 

an order in terms of section 17(11)(A), which it is not competent to grant in terms of section 

43(4) of the Act. He referred to what Nicholas AJA stated in Consolidated Frame Cotton 

Corporation Ltd v President of the Industrial Court 1986 (3) SA 786 (A) at 798F-G: 

“An order under section 43(4)(b) aims at bringing about the restoration of the status quo ante, 

the termination, the change in the terms or conditions of the contract of employment, of the 

introduction of the alleged unfair labour practice, as the case may be.” 

Mr Loxton reiterated that the Industrial Court is therefore not empowered to grant final relief in 

terms of either section 43(4) or 17(11)(a) of the Act. 

In reply Mr Kennedy submitted that although the order granted by the first respondent did not 

expressly state that it was only to operate until an order is made by the Industrial Court in terms 

of section 43(4), as a matter of law and in terms of the particular wording of section 17(11)(a), it 

follows that the order will operate only until an order is made in terms of section 43(4). He added 

further that the first respondent was aware of the fact that the relief sought and granted was of 

interim effect only. The references by the first respondent to “urgent interim relief” and the 

reference to the requirements for the granting of temporary relief and a further reference to 

prejudice which will be suffered by the workers “in the interim”, makes it abundantly clear that 

the first respondent only had in mind the question of interim relief. 
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Accordingly Mr Kennedy asserted that the first respondent did not intend or purport to grant an 

indefinite or permanent order, and that the order granted by him does not have any operation in 

law, or efficacy beyond the time when an order is made by the Industrial Court in terms of 

section 43(4). Therefore he concluded that the order was not ultra vires. 

A reading of the order gives the impression that the terms thereof were final. It may accord with 

the general tenor of the first respondent‟s approach, more particularly in stating the following: 
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“Furthermore, it is also important to note that whereas the dismissal of the individual applicants 

by the respondent was a lawful act, the consideration of whether the act was fair in the 

circumstances is a distinct and separate issue.” 

There is merit in Mr Loxton‟s view that a proper reading of the order of the first respondent 

suggests a degree of finality. This, however, is not of decisive importance in view of the other 

conclusions that I have arrived at. 

In conclusion, I have found that the first respondent‟s order can be set aside on the basis of his 

not having taken into account relevant considerations relating to the evidence before him, 

particularly concerning the letters of the second respondent of 3 October 1994, and the meeting 

that was to be held on 2 October 1994. He took into account considerations where there was no 

evidence or data before him. The approach of the first respondent to the issues clearly indicated, 

and his findings and conclusions reveal that he had misconceived the nature of the discretion 

conferred upon him, and consequently failed to apply his mind to the dispute between the parties 

hereto, in the manner stated herein. 

The inference to be drawn is that he either failed to apply his mind properly to the issues, and the 

data before him, or misunderstood the nature and extent of his functions and duties. 

Certain other submissions were raised by counsel in their helpful and comprehensive heads of 

argument, but having regard to the findings herein, it is unnecessary to deal with them. I mean no 

disrespect to counsel by the omission to do so. 

The said orders by the first respondent, together with the appropriate order for costs, were set 

aside by this Court on 31 October 1994. 

(Hendler J concurred.) 

For the applicant: 

CDA Loxton SC and CE Watt-Pringle instructed by Minchin and Kelly 

For the respondents: 

PM Kennedy instructed by Monama, Matshitse and Co 
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