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Mini Summary 

The applicant had been sentenced to five years’ imprisonment in terms of the Criminal Procedure 

Act 51 of 1977, s276(1)(i). After serving approximately one year of his sentence, the 

Commissioner of Prisons placed him under correctional supervision. Thereafter, the 

Commissioner decided, in terms of the Correctional Services Act 8 of 1959, s84B(1) to re-

imprison the applicant. Section 84B(1) empowered the Commissioner to issue a warrant for the 

arrest of a prisoner on probation if he was satisfied that the probationer failed to comply with any 

condition to which his probation was subject. The warrant issued indicated that the applicant had 

failed to comply with the conditions in respect of community service; monitoring and 

programmes. On review the applicant contended that section 84B(1) of the Correctional Services 

Act was unconstitutional and that his arrest and re-imprisonment ought to be declared unlawful 

simply on that ground; alternatively, he argued that the respondent had to rely only on the 

breaches listed in the warrant and was not entitled to justify his decision by resorting to any other 

complaints and charges against the applicant. Held that there was no merit in the submission that 

section 84B was unconstitutional and did not deem it necessary to elaborate on this finding. 

Further, an arrest under section 84B(1) was not an arrest on a criminal charge, and that it was 

therefore not necessary for all the particulars and reasons for the Commissioner’s decision to be 

set out in the warrant of arrest. The Court could find no legal reason why particulars of all a 

probationer’s contravention of his supervisory conditions should be set out in the warrant for his 

re-imprisonment. A probationer was entitled only to be furnished ex post facto with written 

reasons for the Commissioner’s decision in terms of the Constitution of the Republic of South 

Africa Act 200 of 1993, s33. The Court found that the common law grounds of review were 

overridden by the constitutional test of legality. The latter test applied in the instant case as the 

decision in issue was clearly administrative action within the purview of section 33 of the 

Constitution. In reviewing an administrative decision, the role of the Court was no longer limited 

to the way in which the decision was reached, but now extended to the substance and merits of 

the decision. The constitutional test of justifiability in relation to the reasons given for the 

decision was an objective test. In order for administrative action to qualify as justifiable in 

relation to the reasons given, such action had to meet the three requirements of suitability, 

necessity and proportionality. The Commissioner was vested with an unfettered discretion in 

regard to placing a prisoner who was serving a sentence in terms of section 276(1)(i) of the 

Criminal Procedure Act under correctional supervision. Such a prisoner had no statutory right to 

be placed under correctional supervision or even to apply for a hearing to that end. Furthermore, 

a sentence of imprisonment under section 276(1)(i) of the Criminal Procedure Act remained fully 

valid as such, and was not cancelled if the Commissioner exercised his discretion to place the 

prisoner under correctional supervision. The Court found that the Commissioner was entitled to 

take into account the character of a probationer in deciding whether to re-imprison him or her. 

Such an assessment would inevitably be based to some extent on the supervising officer’s 

personal communication and experiences with the probationer and the Court would therefore not 

interfere with the Commissioner’s character assessment of a prisoner unless it appeared to be in 

conflict with the known facts. The Commissioner was entitled to take into account the 



probationer’s attitude and his disregard for other court orders. On the facts, the Court found that 

the Commissioner’s decision to re-imprison the applicant was suitable, necessary and 

proportional. The application was dismissed with costs. 
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VAN DEVENTER J: This is an opposed application for the review of a decision taken by the 

Commissioner of Prisons on 25 April 1997 in terms of section 84B(1) of the Correctional 

Services Act 8 of 1959 ("the CSA") to re-imprison the applicant who had been placed under 

correctional supervision by the Commissioner after having served approximately one year of a 

five-year sentence imposed by this Court in terms of section 276(1)(i) of the Criminal Procedure 

Act 51 of 1977 ("the CPA"), which provides for the imposition of imprisonment "from which 

such a person may be placed under correctional supervision in his discretion by the 

Commissioner". 

That the Legislature intended to vest the Commissioner with wide  
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discretionary powers in regard to the implementation and administration of the newly-imported 

penal discipline of correctional supervision is also apparent from the following provisions of the 

CSA: 

"84. Treatment of probationers 

(1) Every probationer shall be subject to such monitoring, community service, house arrest, 

placement in employment, performance of service, payment of compensation to the victim and 

rehabilitation or other programmes as may be determined by the court or the Commissioner or 

prescribed by or under this Act, and to any such other form of treatment, control or supervision, 

including supervision by a probation officer, as the Commissioner may determine after 

consultation with the social welfare authority concerned in order to realise the objects of 

correctional supervision.  
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... 

84A. Administration. – Correctional supervision shall be applied and administered by the 

Commissioner in the manner prescribed by or under this Act. 

84B. Non-compliance with conditions 

(1) If the Commissioner is satisfied that a probationer has failed to comply with any condition to 

which he is subject in relation to correctional supervision either by agreement or as may be 

determined by the court or the Commissioner, he may issue a warrant for the arrest of such a 

probationer, which may be executed by any peace officer as defined in section 1 of the Criminal 



Procedure Act 51 of 1977, and which shall serve as authorisation for the detention of such a 

probationer in a prison until he– 

(a) is lawfully discharged or released therefrom;  
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(b) is again placed under correctional supervision by the Commissioner in his discretion; ..." 

(In terms of section 1, "probationer" means any person who is subject to correctional 

supervision.) 

According to his answering affidavit the respondent has acted as the Assistant Head, Community 

Corrections, Department of Correctional Services ("the Department") at its Cape Town office 

since 3 March 1997, in which position he has exercised the powers delegated to him in writing 

by the Commissioner in terms of section 93 of the CSA. These powers include the discretionary 

empowerments contained in section 276(1) of the CP and CS Acts. 

It is necessary to briefly describe the historical background to the applicant's imprisonment and 

certain other facts and circumstances which I regard as relevant to the matter. 

In an appeal to this Division against the applicant's conviction of rape by the regional magistrate 

of the Strand and a sentence of 10 years' imprisonment (of which four years were conditionally 

suspended) this conviction and sentence were set aside and substituted with a conviction of 

attempted rape and a sentence of five years' imprisonment in terms of section 276(1)(i) of the 

CPA. 

In his judgment Foxcroft J confirmed the regional court's finding that the applicant's testimony in 

the regional court was a lie and that the applicant  
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had committed the crime in a vicious manner and under "awful circumstances", but held that the 

State case fell short of proof of actual penetration and substituted a conviction of attempted rape. 

This Court's judgment was delivered on 5 April 1995, from which date the applicant began to 

serve his sentence in Pollsmoor Prison. 

On 19 June 1996, that is shortly after he had served 12 months in prison, the Parole Board 

(appointed by the Commissioner in terms of section 5C of the CSA) considered the question of 

applicant's suitability for correctional supervision. 

An affidavit by the applicant was placed before the Board from which the following extracts are 

relevant: 



"Ek het 'n behoefte dat my gevangenisstraf omskep word in korrektiewe toesig en spreek my 

berou uit oor die misdaad wat ek gepleeg het. Voormelde het meegebring dat daar 'n positiewe 

verandering in my houding tot misdaadpleging ingetree het en verbind ek my hierdeur tot 'n 

misdaadvrye en verantwoordelike toekoms. 

Ek verstaan korrektiewe toesig as 'n alternatiewe vonnisopsie vir gevangenisstraf en aanvaar 

enige voorwaardes wat deur die Kommissaris ingevolge artikel 84(E) van die Wet op 

Korrektiewe Dienste, 1959 (Wet no 8 van 1959) gestel sal word. Ek erken dat ek ingelig is met 

betrekking tot die inhoud van die verslag onder verwysing 1/13/7 gedateer ... dat dit korrek en 

juis  
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is, ek daarmee akkoord gaan en dit ten volle verstaan." 

On the strength of this affidavit and of written reports from a welfare officer, departmental 

information and other circumstances, the Board recommended to the Commissioner that the 

applicant be placed under correctional supervision "under strictly controlled circumstances" as 

from 19 June 1996 until 19 August 1999 in accordance with inter alia the following conditions: 

"3.1 Tuistebeperking vir die duur van die korrektiewe toesigtydperk wat afgeskaal of verskerp 

kan word na gelang van *sy/haar nakoming van voorwaardes en samewerking 

3.2 Gemeenskapsdiens by 'n geskikte instansie wat *gedeeltelik opgeskort/heringestel/verskerp 

kan word met inagneming van *sy/haar nakoming van voorwaardes en samewerking 

3.3 ... 

3.4 Die bywoning van die volgende behandelingsprogram(me): 

(1) Alkoholondersteuningsprogram 

(2) Inskakeling van Safeline programme." 

On 19 June 1996, presumably before he was formally released from prison, the applicant was 

given a "Notice to comply with conditions of  
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Correctional Supervision" in which all the applicable conditions were set out. He signed a receipt 

containing an acknowledgement that he understood and that he would comply with all these 

conditions. He also undertook that he would conduct himself "properly at all times", "not commit 

a crime or offence of any kind" and "obey all orders to report at the times agreed upon with the 

Head: Community Corrections". 



He furthermore agreed that additional conditions could be added during the period of 

supervision. This acknowledgement finally included a statement that he understood the 

monitoring and house arrest conditions and accepted that they were fair and reasonable and that 

non-compliance with the conditions without a valid reason would lead to his arrest in terms of 

section 84B(1) of the CSA. 

On 25 April 1997, after some ten months under correctional supervision, the applicant was 

summoned to the respondent's office to attend the hearing of a complaint received from a 

Mrs Lodewyk, the correctional officer appointed as the applicant's supervisor. She was also 

present at the meeting. 

The respondent duly kept minutes of which a copy was furnished to applicant and is an annexure 

to his founding affidavit. 

These minutes read as follows: 

"Reg 94493977 Christopher Roman 

97–04–25 

1. Geval daag op nadat hy die inroepbrief gekry het.  

Page 8 of [1998] JOL 1514 (C) 

2. Hy word in die teenwoordigheid van mev Lodewyk gespreek. 

3. Geval word oor sy gewese vrou se verklaring gekonfronteer. Hy erken dat hy die kind sonder 

haar toestemming geneem het. Hy ontken egter dat hy die bewaarskool juffrou uit die pad 

gestamp het. Hy beweer dat sy ge– 

wese vrou nie die kind aan hom wil gee op sy naweke nie. 

4. Geval erken dat die hofbevel bepaal dat hy slegs 'redelike toegang' tot sy kind het. 

5. Hy erken ook dat hy nie gereeld onderhoud betaal nie – dus is sy gewese eggenote onwillig 

om die kind aan hom toe te staan. 

6. Hy noem dat hy en sy gewese eggenote ooreengekom het dat hy die kind elke tweede naweek 

sou kry. Hy erken dat hy sedert Vrydag 97.04.18 tot Vrydag 97.04.25 nog steeds die kind by 

hom het. Vraag is dus – hoe lank is sy naweek?? 

7. Geval noem dat hy nie sy kind sedert 96.09.10 vir 'n naweek by sy huis gehad het nie. Hy 

noem dat indien hy sy eggenote geskakel het sy wel hom toestemming gegee het, maar as hy die 

kind by haar  
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suster gaan haal, het die kind gehuil. Hy het die kind dus daar gelos. Agterna het hy uitgevind dat 

sy vrou die kind skakel en hom opmaak (beloftes maak) om nie saam met sy pa te gaan nie. Dit 

het hy by die 4 jarige seun gehoor. 

8. Op Vrydag 97–04–18, volgens hom het die kind nie gehuil nie. Hy het haar nie vooraf 

geskakel nie – maar hy erken dat hy meegedeel was om nie die kind te neem nie. 

9. Bevinding 

(i) Dat hy nie onderhoud aan sy vrou sal betaal nie. Hy moet eers voor 'n hof gedaag word. Dit sy 

antwoord. 

(ii) Geval het nie vir Februarie 1997 en Maart 1997 g/diens [oënskynlik 'gemeenskapsdiens'] 

gedoen nie of bewyse daarvan ingehandig nie. 

(iii) Op 97.03.04 sonder vooraf toestemming van die KTS sy huisarres verbreek. 

(iv) Geval het tot op datum 13 verbrekings.  
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(v) Op 96.09.10 het mev Truter (Hoof GK) beslis dat indien hy nie onderhoud betaal nie en 

indien hy weer sy kind sou neem sonder sy vrou se toestemming sal hy na die gevangenis 

terugverwys word. 

(vi) Die kennisgewing om voorwaardes van k/toesig na te kom (G444) bepaal dat 'n geval 'goeie' 

gedrag ten alle tye openbaar. 

(vii) Deur sy optrede om die kind te 'ontvoer' kom hy nie die voorwaarde na nie. 

(viii) Geval se arogante (sic ) houding ten opsigte van onderhoudbetaling getuig ook nie van 

aanvaarding vd norms vd samelewing (gemeenskap) nie! 

10. Beslissing: 

Geval is nie geskik vir k/toesig nie. 

Hy moet die restant van sy vonnis in die gevangenis uitdien. 

(get) PJR WILLIAMS"  
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Pursuant to this decision as minuted, the respondent, acting in terms of section 84B(1) of the 

CSA, issued a warrant for the arrest and detention of the applicant. In the printed warrant form as 

used in this instance, some blank space is provided under the preamble "Whereas it appears that 



he failed to comply with the conditions". In this space only three alleged breaches were typed in 

– one each next to the items "Community service", "Monitoring" and "Programmes". 

It will be appropriate to deal specifically at this stage with two of counsel's contentions on behalf 

of the applicant. 

The first was that section 84B(1) of the CSA was unconstitutional and that the applicant's arrest 

and re-imprisonment ought to be declared unlawful simply on this ground. 

In my view there is no merit whatsoever in this submission and I do not deem it necessary to 

elaborate. 

Counsel contended secondly that the respondent was not entitled to resort for justification of his 

decision to any complaints and charges against the applicant other than the three breaches listed 

in the warrant. 

The respondent answers this objection with the following explanation in his answering affidavit: 

"12.1 The breaches in respect of which I made findings were raised and discussed with the 

applicant and he  
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was given an opportunity to respond to each allegation. 

12.2 I satisfied myself that the applicant had failed to comply with a number of the conditions to 

which he was subject in respect of correctional supervision as contemplated in section 84B(1) of 

the Act. 

12.3 The three conditions listed in the warrant of arrest (which appears on annexure 'CER2') are 

only some of the conditions breached by the applicant. The warrant is generated by computer and 

only has the capacity to 'kick out' one breach per component of correctional supervision. For 

example, 'community service' 12 March 1997; 'monitoring' 4 March 1997; and 'programs' 

11 December 1996. The rest of the breaches appear from annexures 'CER9' and 'CER13' (under 

the heading 'Verbreking van Voorwaardes') and they number at least 13 (in this regard I refer to 

item 9(iv) of my findings on page 2 of annexure 'CER9'). These breaches were all raised with the 

applicant and he had no answer to them. Most of the applicant's responses related to the issues of 

maintenance and access to his child.  
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13.  Before I made my decision to have the applicant arrested and returned to prison, I satisfied 

myself that the applicant had breached his conditions on more than one occasion. This is what I 

am required to establish before exercising my discretion in terms of section 84(B)(1) of the Act. 

Indeed, the applicant in his founding affidavit admits to breaching his conditions on a few 

occasions. I deny that I acted mala fide or from ulterior motive or that I failed to apply my mind 



to the matter. I further deny that my decision was arrived at arbitrarily or capriciously or that I 

took into account the relevant (sic: should read 'irrelevant') considerations or ignored the relevant 

ones or that I acted unreasonably. The decision to send the applicant back to prison is justifiable 

in relation to the breaches and that (sic: should read 'the') nature of the breaches and is 

accordingly not disproportionate as alleged." 

The applicant in his replying affidavit does not positively refute the aforegoing exposition by the 

respondent that all the breaches referred to in the minutes and in the list "Verbreking van 

Voorwaardes" (annexure "CER13") were raised with him at the meeting and that he offered no 

satisfactory answer  
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thereto; the applicant falls back instead on the accusation of the "bias and mala fides of 

Lodewyk, which rendered the decision of respondent biased and in bad faith". However, in 

argument applicant's counsel conceded, very properly in my view, that he could not show any 

factual foundation in the papers for a finding of bias or mala fides in any form on the part of the 

respondent personally. 

Nor did the applicant in his reply join issue with the respondent in regard to the following 

statement in the answering affidavit: 

"I gave him a hearing in front of Mrs Lodewyk. I looked at his status report. I saw for example 

that in annexure 'CER8' my predecessor, Mrs Truter, had given him a final warning on 

10 September 1996 regarding his attitude in respect of payment of maintenance. I also annex 

hereto marked 'B' a written warning issued on 23 August 1996 given to the applicant for 

breaching his conditions of supervision." 

If I accept the respondent's version in accordance with the rule laid down in Plascon-Evans 

Paints Ltd v Van Riebeeck Paints (Pty) Ltd 1984 (3) SA 623 (A), I have to accept the factual 

findings recorded in the aforegoing minutes and the respondent's explanation in his answering 

affidavit. I also have to accept that the applicant was fully apprised of the contraventions 

complained of and the respondent's reasons for the decision to re-imprison him and the non-

inclusion in the warrant of all the charges canvassed at the hearing could therefore not have 

prejudiced him in any way.  
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I cannot find any legal reason why particulars of all a probationer's contraventions of his 

supervisory conditions should be set out in the warrant for his re-imprisonment. 

The provisions of the CPA in regard to arrest do not apply, as an arrest in terms of section 

84B(1) of the CSA is not an arrest on a criminal charge. 



Although space may be provided in the warrant for particulars of alleged breaches, as in the 

printed warrant form used in this instance, the CSA does not require that such particulars or the 

reasons for the decision must be set out in the warrant. 

In any event, the res litigiosa in these proceedings is the validity of the respondent's decision to 

re-imprison the applicant and not the validity of the warrant. 

A probationer who has been arrested for re-imprisonment is in my view entitled to nothing more 

than to be furnished ex post facto in terms of section 33 of the Constitution (referred to below) 

with written reasons for the Commissioner's decision. 

Review grounds advanced 

In argument the application was based on the contention that the decision in issue fell to be set 

aside either on one or more of the common law review grounds as set out by the Appellate 

Division in Johannesburg Stock Ex– 
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change v Witwatersrand Nigel Ltd1  or by virtue of section 33 read with Item 23(3) of Schedule 

6 of the Constitution2  as being "unjustifiable in relation to the reasons given for it".3  I shall 

henceforth refer to the requirements laid down in section 33 (as it is to be deemed to read) as "the 

constitutional test". 

Mr Arendse, who appeared for respondent, submitted firstly that the respondent had exercised a 

discretionary and essentially decision-making statutory power which fell within the principles set 

out in the leading cases of  
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SA Defence and Aid Fund and another v Minister of Justice 1967 (1) SA 31 (C); Johannesburg 

Stock Exchange v Witwatersrand Nigel Ltd (supra), Minister of Law and Order and another v 

Dempsey 1988 (3) SA 19 (A) and Hira and another v Booysen and another 1992 (4) SA 69 (A) 

and that the applicant had failed to discharge the formidable onus of proving that the 

respondent's decision fell foul of any of the common law review grounds referred to above. 

He submitted in the alternative that the decision was justifiable in accordance with the 

constitutional test. 

I do not think that the common law review grounds are relevant here as I have come to the 

conclusion, for reasons to follow, that the common law review grounds are inapplicable and that 

the Court need only concern itself with the constitutional test of legality as laid down in section 

33 (supra).4 

The applicability of the constitutional test 



The decision in issue is clearly administrative action within the purview of section 33 of the 

Constitution. Counsel for respondent did not contend to the contrary. He focused his argument 

instead on the issue of the legality of the decision in terms of the constitutional test. 

In regard to the interpretation of the constitutional test and review grounds to be applied in casu, 

I have borrowed extensively from the excellent synopsis  
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of South African comparative foreign authority and well-founded submissions of JR de Ville in 

his articles "Proportionality as a requirement of the legality in administrative law in terms of the 

new Constitution", published in 1994,5  and "The Right to Administrative Justice: An 

Examination of Section 24", which was written in 1995 with reference to section 24 of the 

Interim Constitution Act.6 

I find myself fully in agreement with the learned author that the constitutional test imports the 

requirement of proportionality between means and end and that the role of the courts in judicial 

reviews is no longer limited to the way in which an administrative decision was reached but now 

extends to its substance and merits.7 
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I agree with De Ville's view that – as he puts it – judicial review no longer has an independent 

existence apart from constitutional review, which casts the net much wider and renders the 

common law irrelevant in this case, as I said earlier. 

In my view the constitutional test of legality clearly overrides the common law review grounds. 

An objective test 

Like the test of reasonableness, the new constitutional test of justifiability "in relation to the 

reasons given for the decision" must obviously be an objective one. 

In this respect I am in agreement with the dictum of Spoelstra J in Kotzé v Minister of Health 

1996 (3) BCLR 417 (T)8  that the essence of justifiability is that the decision must be capable of 

objective substantiation. 

Administrative action in order to qualify as justifiable in relation to the reasons given must meet 

the three requirements of suitability, necessity and proportionality. 

In order to determine suitability and necessity, which will obviously overlap in many cases as in 

casu, the purpose of the Commissioner's decision-making empowerment has to be established 

firstly.  
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The discipline of correctional supervision imposed in terms of section 276(1)(i) of the CPA 

and its objectives 

To determine the purpose and extent of the discretionary powers of the Commissioner in terms 

of sections 276(1)(i) and 84B of the CPA and CSA, the general objectives and the administration 

of the penal discipline of correctional supervision must be taken into account. 

Since the introduction of correctional supervision as an optional penal discipline in South Africa, 

there has been substantial judicial and academic interpretation and commentary in regard to its 

objectives and suitability. 

In the first instance, the Appellate Division has emphasised that correctional supervision is not 

intended and must not be regarded as a light sentence or "soft option" as compared with 

imprisonment. 

Correctional supervision is intended to provide an alternative sentencing option whereby a 

wrongdoer who is regarded by a court or the Commissioner to be a suitable candidate for 

supervision and rehabilitation may serve his punishment outside prison walls and within his 

community. 

Like "probation" as a comparable system is referred to in the United States of America, it is a 

community-based punishment based on a probationary programme designed to assess and 

exploit the rehabilitation potential of a probationer. 

However, it has been emphasised that punishment and retribution must remain firmly in place 

amongst its main objectives.  
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The essential penal elements of this correctional discipline are house arrest during specific hours 

each day, rehabilitational, educational or psychotherapeutic programmes, regular community 

service in various forms, abstinence from criminal or improper conduct and from use or abuse of 

alcohol and drugs. 

Lastly of course, constant monitoring is essential for effectiveness. It stands to reason, for 

instance, that house arrest and monitoring will only be possible if a probationer has a fixed 

address and is able to keep regular hours. 

The success of any probationary programme aimed at rehabilitation will obviously depend on 

strict adherence to the supervisional conditions, which may be amended from time to time. 

In order to preserve its crucial penal character and, what is equally important, to retain public 

respect as an effective punishment and deterrent, correctional supervision must obviously be 

strictly administered and constantly monitored, particularly in respect of house arrest and 

community service programmes. 



This discipline understandably makes heavy demands on the probationer and places an even 

heavier burden on the Commissioner's staff. 

The CSA does not entitle a probationer to any amendment of his conditions or concessions on 

the grounds of personal hardship or inconvenience etcetera. A probationer would obviously not 

be entitled for instance to be released from house arrest because he has taken a job as a taxi or 

emergency  
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vehicle driver which demands availability at all hours. He would simply have to adapt his 

personal lifestyle and routine to the terms laid down by the Commissioner. 

The discretion of the commissioner 

It is clear from all the relevant statutory provisions referred to above, that the Commissioner is 

vested with an unfettered discretion in regard to the placement under correctional supervision of 

a prisoner who is serving a sentence of imprisonment in terms of section 276(1)(i) of the CPA 

and the conditions and programmes to be applied in his case. 

That the Legislature intended to vest the Commissioner with an unfettered discretion in regard to 

the conditions and programmes to be applied in individual cases, furthermore appears from 

section 84E of the CSA, which empowers him to integrate probationers with any appropriate 

rehabilitation or other programmes to provide for various specified objectives and "any other 

matter which he may consider necessary or expedient". 

It is important to note firstly that a convict who has been sentenced to imprisonment in terms of 

section 276(1)(i) of the CPA has no statutory right to be placed under correctional supervision. 

He is not even entitled to apply for a hearing to this end. He has no more rights than any other 

prisoner has in regard to parole for instance. 

Secondly, a sentence of imprisonment in terms of section 276(1)(i) of the CPA  
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remains fully valid as such and is not cancelled if the Commissioner exercises his discretionary 

power to place the prisoner under correctional supervision. If this is done, the prisoner becomes a 

"probationer" who may in terms of section 84B(1) of the CSA be re-imprisoned. In terms of 

section 84B(1)(b) he may be placed under correctional supervision again before his prison 

sentence has expired. 

Suitability, necessity and proportionality 

The respondent's decision in terms of section 84B of the CSA to terminate the applicant's 

correctional supervision and to reinstate his imprisonment was duly based, as required by section 



84B(1), on the finding that he had failed to comply with certain conditions to which he was 

subject. 

As appears from the minutes of the hearing on 25 April 1997, the decision was also based on the 

conclusion that the applicant had proved to be an unsuitable candidate for correctional 

supervision. 

This finding was strenuously criticised by counsel for the applicant and requires close scrutiny. 

Successful rehabilitation will obviously depend on a probationer's character and personal 

suitability generally and the Commissioner's decision will necessarily involve a character 

assessment, which, being based on personal experience and impressions, will inevitably be 

subjective in some degree and not objectively testable on a factual basis. 

One question that arises then is how the reasonableness and  
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proportionality of an unfavourable character assessment and its consequences are to be adjudged 

by the Court. 

As it will be more appropriate to elaborate upon this question in the context of proportionality 

and reasonableness, I shall revert to it later. 

Summary 

Before I proceed to examine the relevancy of certain facts and circumstances to the issue of 

proportionality, a summary of the principles and approach to be followed in a constitutional 

review as in this case will be apposite. 

A decision of the Commissioner of Prisons to re-imprison a probationer as provided for by 

section 84B(1) (supra), is reviewable administrative action within the purview of section 33(1) 

and (2) of the Constitution Act 108 of 1996 (as these subsections are to be deemed to read in 

terms of Item 23(2)(b) of Schedule 6 of the Constitution) and such a decision must be justifiable, 

in relation to the reasons given for it. Justifiability as specified is to be objectively tested. 

The scope of this constitutional test is clearly much wider than that of the common law test and it 

overrides the common law review grounds as set out in Johannesburg Stock Exchange v 

Witwatersrand Nigel Ltd (supra).9 

Administrative action, in order to prove justifiable in relation to the reasons given for it, must be 

objectively tested against the three requirements of  
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suitability, necessity and proportionality which requirements involve a test of reasonableness. 

Gross unreasonableness is no longer a requirement for review. 

The constitutional test embodies the requirement of proportionality between the means and the 

end. The role of the courts in judicial reviews is no longer confined to the way in which an 

administrative decision was reached but extends to its substance and merits as well. 

It is apparent from section 276(1)(i) of the Criminal Procedure Act 51 of 1977, read with section 

84B(1) and other provisions of the Criminal Services Act 8 of 1959 that the Commissioner of 

Prisons is vested with wide discretionary powers in regard to the implementation and 

administration of the penal discipline of correctional supervision in general and in particular in 

respect of the qualification or disqualification of prisoners for probation and the conversion of 

imprisonment to correctional supervision and vice versa in terms of the last-mentioned two 

statutory empowerments. 

In reviewing a decision of the Commissioner to re-imprison a probationer in terms of section 

84B(1) of the CSA the Court will not lose sight of the main objects and the administrative 

demands of the discipline of correctional supervision and will bear in mind that the relevant 

statutes do not prescribe the factors to be taken into account or to be excluded from consideration 

by the Commissioner and that he is burdened with the duty to decide which factors are relevant 

and what weight ought to be attached thereto and to test and assess a probationer's  
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character and correctional potential.10 

Should it appear from the reasons given for a decision that a character assessment had 

contributed to the Commissioner's judgment, the Court will take into account that such an 

assessment would inevitably have been based to some extent (as in this case) on the supervising 

officers' personal communication and experiences with the probationer and their individual 

impressions of his temperament, character and value standards and that the Court could never be 

as well positioned and qualified as the Commissioner to make the correct assessment. 

In the result the Court should not interfere with the Commissioner's character assessment of a 

prisoner unless it appears to be in conflict with the known facts. 

Facts and surrounding circumstances relating to the decision 

As I pointed out above, the applicant upon his release under correctional  
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supervision on 19 June 1996 submitted in writing and undertook to adhere to the conditions 

imposed by the respondent and to conduct himself properly at all times and not commit any 

offence. 



The breaches relied on by the respondent were enumerated in an official departmental form 

headed "Verbreking van Voorwaardes", which was given to the applicant before the decision to 

re-imprison him was taken and is annexed to the answering affidavit. It refers to his failure on 

various occasions during July 1996 to April 1997 to report for "skoonmaakwerk" (cleaning-up 

duties) at an address in Simonstown and later in Mitchell's Plain. These breaches were also 

canvassed at the hearing and covered in the minutes of the meeting of 25 April 1997. 

I accept the respondent's statement that the applicant committed numerous breaches of the 

conditions in regard to his house arrest and community service and that he was given quite a few 

written warnings during his probation, inter alia in regard to his unlawful interference with his 

ex-wife's rights of custody of their four-year-old son. 

As appears from the minutes recorded above, the respondent at that meeting placed much 

emphasis and weight on the applicant's deplorable attitude and behaviour in regard to the 

maintenance rights and other interests of his ex-wife and their son, who had been placed in her 

custody and control by the divorce Court, subject to the usual reservation of the father's right of 

reasonable access.  
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In terms of the divorce order, which was issued as long ago as March 1994, applicant was 

directed to pay maintenance of R200 per month to his wife and R400 per month per child in 

respect of the two minor children. As admitted in his affidavits, he has refused to pay any 

maintenance whatsoever since that date and he persists in his refusal. 

He also insists on the "right" to take his young son away with him whenever it may suit him, and 

without his wife's permission. When the applicant was admonished by his correctional supervisor 

with regard to his denial of any obligations to his ex-wife and children, he responded with the 

same bland disrespect for the law. 

I cannot find any fault with the respondent's findings ("Bevindings") as recorded in the aforesaid 

minutes. 

I agree with the respondent's view, as stated in the minutes, that the applicant's behaviour 

constituted improper and unlawful conduct in breach of his supervisional conditions. 

Counsel for applicant sought to avoid this issue by suggesting that the imposition of these 

conditions had been ultra vires, alternatively that they ought to be held unenforceable for 

vagueness or irrelevancy. 

I disagree. I am satisfied that the Commissioner was fully entitled to impose these two generally 

restrictive conditions and that they were unambiguous, reasonable and fully enforceable. 

The applicant's failure to pay maintenance to his ex-wife, particularly his  
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refusal to pay any maintenance in respect of his child because he was not allowed access at will 

and his insistence upon a "right" to take the child away without the mother's permission, which 

led to his abduction of the child on one occasion for a whole week, clearly constituted improper 

and unlawful conduct, which the respondent was entitled to take into account. 

With regard to the applicant's character generally, one cannot avoid the impression that he does 

not set much store by honesty and responsibility. 

In his founding affidavit, he flatly denied any legal obligation to pay maintenance and added that 

he would not pay maintenance in any event unless he was given what he regarded as adequate 

access to the child. 

After the respondent in his answering affidavit produced a copy of the final divorce order (issued 

as long ago as 30 March 1994) in terms of which the applicant had been ordered to pay 

maintenance to his ex-wife and his two minor children, the applicant in reply offered the 

unbelievable excuse that he had been totally unaware of the provisions of the divorce order. A 

letter dated 4 July 1996 from his ex-wife's attorneys, in which they complained of his 

unacceptable conduct, is simply left unexplained in his replying affidavit. 

For a man who was convicted of an attempt to rape a woman in an awful manner (as described in 

the judgment of this Court in his appeal) but was nevertheless given the chance of serving four-

fifths of his sentence outside prison walls under correctional supervision, the applicant has 

displayed a singular lack of appreciation and co-operation. Nor is there any indication of  
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remorse or repentance to be found in his affidavits. 

His repetitive assertions that he is "not a shy person", that he is "not a person who takes things 

lying down", that he is "a person who will speak his mind", that his wife should take him to the 

maintenance court if she wants maintenance, that he does not need her permission to take the 

child away from her home, etc, lends credence to the respondent's and the supervising officer's 

complaints of his arrogant and rude manner. 

Proportionality of the respondent's decision and the reasons given 

As I have said above, I accept the respondent's version to the effect that the applicant committed 

a breach of the conditions attached to his correctional programmes on numerous occasions. 

There are various indications on record that the applicant's attitude was that those conditions had 

to be structured to suit his needs and convenience, and not vice versa. The inference is also 

unavoidable that he has so far not co-operated or deemed it necessary to cultivate good and 

positive relationships with his supervisory officers. 

I have dealt with the respondent's version of various complaints discussed with the applicant at 

the said meeting and of the factors taken into consideration in his negative assessment of the 



applicant's attitude in regard to the discipline of correctional supervision generally and the 

applicant's unsatisfactory response  
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thereto in his replying affidavit. 

I have also found that the applicant untruthfully stated in his founding affidavit that he was under 

no legal obligation to pay any maintenance in respect of his son. 

The following examples of his behaviour are further illustrative of his negative attitude: 

He explains his almost five hours' late arrival at the meeting on 25 April 1997 (and quite a few 

previous late arrivals in response to summonses from the respondent's department) as follows: 

"All that was important was that I did arrive for a meeting during the appointed day. I had got 

into the routine of arriving later than scheduled." 

He adds that he also had to return his son to his ex-wife that same day. It is notable that this was 

only done after he had been warned to do so by his supervisor. He had namely taken the boy out 

of his ex-wife's custody without her prior permission or knowledge and kept the child for a 

whole week. Although this was a serious misdemeanour, he does not admit that it was unlawful; 

he claims that he was entitled to act as he did because the child had been "unlawfully" kept from 

him "via manipulation for seven months". 

When his ex-wife objected, he told her that he had the right to take the child and that there was 

nothing she could do about it. All of this happened in fact after he had been interviewed by his 

supervisor about his ex-wife's complaints and warned to obey the divorce order.  
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In his affidavits, the applicant accused the respondent of bias and bad faith. In argument his 

counsel, very properly in my view, conceded that there were no factual grounds on which this 

accusation could be justified. 

In my view the applicant's obduracy and generally hostile attitude in regard to the interests of his 

young son and the mother, are not irrelevant at all as submitted by counsel. 

In my view the applicant conducted himself improperly, unlawfully and in conflict with the 

conditions of his correctional supervision. 

He is clearly a person who does not readily submit to discipline and he has abused the 

opportunity to serve his sentence outside prison walls. 



In my view the respondent has shown good and sufficient grounds for his finding that the 

applicant had proved to be an unsuitable probationer for the discipline and objectives of 

correctional supervision. 

I accordingly find that the decision of the respondent in terms of section 84B(1) of the 

Correctional Services Act to re-imprison the applicant was justifiable in relation to the reasons 

given for it. 

The application is dismissed with costs. 

(Van Zyl J concurs in the judgment of Van Deventer J.) 

 

Footnotes 

1 

1988 (3) SA 132 (A). 

These grounds were summarised as follows at 152A-D of the report: 
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does not mean that there is no scope for future development in this field. Section 24 is 
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At 425F-G: 

denote something that can be defended. As I understand it, the section requires that the 

reasons advanced for the administrative action must show that the action is adequately 



just or right. In other words, it must appear from the reasons that the action is based on 

accurate findings of fact and a correct application of the law." 
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See footnote 1 above. 

10 

In this connection I think the following statement of Hefer JA in Minister of Law and Order and 

another v Dempsey 1988 (3) SA 19 (A) is still apposite: 

"unless a functionary is enjoined by the relevant statute itself to take certain matters into 

account, or to exclude them from consideration, it is primarily his task to decide what is 

relevant and what is not, and, also, to determine the weight to be attached to each 

relevant factor. (Johannesburg City Council v The Administrator, Transvaal, and 

Mayofis 1971 (1) SA 87 (A) at 99A.)" 
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