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Flynote 

Administrative justice 

justifiable administrative action – right to administrative action which is justifiable in relation to 

the reasons given for it where rights are affected or threatened – section 24(d) of the Constitution 

– meaning of “justifiable” – section 24(d) requires that the reasons advanced for the 

administrative action must show that the action is adequately just or right in the sense that it must 

appear from the reasons that the action is based on accurate findings of fact and a correct 

application of the law – a review under section 24(d) will succeed where the reviewing court is 

satisfied that the reasons advanced for the action under review are not supported by the facts or 

the law or both. 

procedurally fair administrative action – section 24(b) of the Constitution – administrative 

discretion – decision-maker taking into account information not forming part of Applicant‟s 

application – failure to afford Applicant an opportunity to deal with such additional information 

before making the decision – such amounting to a denial of procedurally fair administrative 

action as envisaged by section 24(b) – Applicant seeking early retirement from the Public 

Service on grounds of continued ill-health – medical practitioners and departmental medical 

board reporting finding that Applicant unfit to continue employment and recommending that he 

be declared medically unfit for work – director-general of department refusing application partly 

on basis that such reports of the medical practitioners and the board supposedly failed to 

demonstrate how Applicant‟s medical condition would affect the performance of his duties, and 

failed to consider whether the nature of his duties were such as to entail a risk that his present 

condition would be aggravated thereby – held in the circumstances that the director-general‟s 

assumption that these aspects were not fully investigated by the medical practitioners and the 

board was groundless and unjustified so as to give rise to the inference that the director-general 

had failed to apply her mind properly to the issue she had to decide – held further that her failure 

to call for fuller reports on such aspects if she entertained any doubt in regard thereto amounted 

to a denial of procedurally fair administrative action as envisaged by section 24(b). 

Review 

grounds – whether section 24 of the Constitution has widened the scope of the recognised 

grounds of review – review based on section 24(d) of the Constitution – meaning of 

“administrative action which is justifiable in relation to the reasons given for it” – it must appear 

from the reasons that the action under review is based on accurate findings of fact and a correct 



application of the law – in this regard the difference between a review and an appeal has become 

less marked – for a review under section 24(d) to succeed, the  
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reviewing court must be satisfied that the reasons advanced for the action under review are not 

supported by the facts or the law or both. 

Editor‟s Summary 

Applicant, a person holding the post of deputy director in First Respondent‟s department, sought 

a review of the decision of Second Respondent, the Director-General of Health, refusing 

Applicant‟s application for a discharge from the Public Service on the grounds of continued ill-

health. 

It was common cause that a childhood injury to Applicant‟s neck gave rise in later life to a 

condition described as cervical spondylitis. When Applicant was examined after having fallen on 

a flight of stairs, the condition was found to be deteriorating progressively. The medical 

practitioners in attendance expressed the opinion that a serious trauma to Applicant‟s neck might 

render him quadriplegic or even cause his death. They recommended that he should be declared 

medically unfit to continue in employment. A departmental medical board was convened to 

consider Applicant‟s application for retirement on the grounds of ill-health. Such board 

expressed the opinion that Applicant was not fit for further government service. Applicant was 

subsequently informed that his application had been considered by Second Respondent and 

refused. Applicant requested reasons for such decision which were duly furnished. Second 

Respondent stated in her reasons that after considering the medical reports and the finding of the 

board, she was not satisfied that the nature and seriousness of Applicant‟s illness were such as to 

make it impossible or extremely difficult for him to perform his normal duties; nor was Second 

Respondent satisfied that Applicant was incapable of performing satisfactorily other duties that 

the department may assign to him. Second Respondent was not satisfied that Applicant qualified 

for retirement on medical grounds and had therefore refused his application. 

In her answering affidavit Second Respondent stated inter alia that the medical reports had 

not indicated “how the performance of the duties by Applicant would be affected by his medical 

condition nor do they make any reference to (his) duties and demonstrate how his continued 

remaining in the service of the department affect his medical condition”. She pointed out that the 

medical practitioners had justified retirement because of the “high potential risk should he suffer 

a trauma to his neck”. She went on to state that “they did not consider whether such a trauma was 

likely having regard to the nature of his job” and that the medical board “did not demonstrate 

how Applicant‟s medical condition would affect the performance of his duties as set out in (his) 

duty sheet”. 

Applicant contended that Second Respondent‟s decision had been based on incorrect facts and 

furthermore, he had not been afforded an opportunity to deal with the facts which she had taken 

into consideration and which did not form part of his application. He contended that the primary 



reason for medical discharge lay in the grave risk that the slightest further trauma to his neck 

could cause paralysis or even death. 

The application for review was based, firstly, on the common law and, secondly, on the 

provisions of section 24(d) of the Constitution which provides that “every person shall have the 

right to administrative action which is justifiable in relation to the reasons given for it where any 

of his or her rights is affected or threatened”. It was contended on behalf of Applicant that 

section 24(d) widened the common law scope for a review of administrative decisions. It was 

contended on behalf of Respondents that the standard of review under section 24 of the 

Constitution did not differ from the common law standard of review as formulated in 

Johannesburg Stock Exchange v Witwatersrand Nigel Limited 1988 (3) SA 132 (A). It 

accordingly became necessary for the Court to consider whether  
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or not section 24 of the Constitution in any way affected the common law principles applicable 

to reviews of the nature of the instant case. 

In the view of the Court, section 24(d) of the Constitution required that the reasons advanced 

for administrative action had to be such as to show that the action was “adequately just or right”. 

In its ordinary sense “justifiable” meant “capable of being justified or shown to be just”. The 

Afrikaans text employed the word “regverdigbaar”. These words denoted something which was 

defensible. What was required was that it appear from the reasons advanced for the action that 

the action was based on accurate findings of fact and a correct application of the law. For a 

review under section 24(d) to succeed a court of review will have to be satisfied that the reasons 

advanced for the action under review were not supported by the facts or by the law or both. In 

this regard the difference between a review and an appeal might well have diminished. 

Applying this test in the instant case, the decision of Second Respondent fell to be set aside. 

She had been furnished with medical opinions to the effect that Applicant‟s condition rendered 

him unfit for continued service. She had nevertheless apparently assumed that none of the 

medical experts had taken the trouble to enquire into the nature and extent of Applicant‟s duties. 

That assumption was completely groundless and unjustified. It had to be inferred that these 

experts had investigated the matter fully and had based their opinions on a careful and well 

informed knowledge of the facts. To hold otherwise postulated that experienced professional 

men had been professionally negligent or dishonest. If Second Respondent had entertained the 

doubts she expressed in her answering affidavit, she ought to have called for fuller reports on 

those aspects. Her disregard of the medical opinions in the absence of facts to show that they 

were ill-informed opinions gave rise to an inference that she had failed to apply her mind 

properly to the issue. Her failure to afford Applicant an opportunity to deal with additional 

information which she intended to take into account but which had not formed part of his 

application also amounted to a denial of the right to procedurally fair administrative action as 

envisaged by section 24 of the Constitution. 

The Court granted the relief sought and ordered Second Respondent to pay Applicant‟s costs. 



Judgment 

Spoelstra J 

These are review proceedings in which the applicant seeks an order to review and set aside a 

decision of the second respondent in which applicant‟s application for early retirement on 

medical grounds was refused. The applicant is a biochemist who has been employed by the 

Department of Health in the post of deputy-director since 1 July 1976. The papers reveal that the 

respondents entertain suspicions that the applicant is guilty of improper conduct which justifies 

disciplinary proceedings which may lead to the termination of the applicant‟s employment by the 

Department. I do not need to consider the merits of these suspicions. They are only relevant in so 

far as the history of the present litigation between the parties is concerned. 

On 20 October 1994 Southwood J issued, as a matter of urgency, an interim interdict at the 

applicant‟s instance in terms of which the respondents were interdicted from suspending the 

applicant from employment without payment pending final determination of an application for 

the main relief contained in the notice of motion. The main application contained inter alia a 

prayer for reviewing and setting aside the decision of the second respondent to suspend his 

decision on Applicant‟s application for retirement on the grounds of medical  
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incapacity and ordering the second respondent to grant the application with effect from the date 

of the order. 

On 21 June 1995 Stafford J granted an order in terms of which the second respondent was 

ordered to make, within one month of the date of the order, a decision on the applicant‟s 

application for his discharge on grounds of ill health. The respondents were interdicted from 

proceeding with any disciplinary action against the applicant until such decision has been made. 

On 7 August 1995, after many delays, the second respondent informed the applicant that his 

application for medical discharge was being refused. No reasons for this decision accompanied 

the communication of the second respondent‟s decision. On the same day Applicant requested 

reasons for the decision. Such reasons were furnished on 24 August 1995. The applicant now 

seeks a review of this decision made by the second respondent. 

The facts upon which the decision was made are not in dispute. At the age of thirteen or fourteen 

the applicant sustained an injury to his neck when diving into a river. Since then he intermittently 

experienced problems with his neck. These problems were caused by a compressed fracture and 

dislocation of certain cervical vertebrae. During 1991 the applicant was examined by Dr Marais, 

an orthopaedic surgeon and Dr Nel, a neurosurgeon. Both found that the applicant was suffering 

from serious cervical spondylitis accompanied by gross stenosis particularly at the C3 to 4 area 

where a post-traumatic block vertebra is present with serious kyphotic outlining. This causes the 

arch of the atlas to press on the posterior aspect of the spinal cord at C1. These doctors examined 

the applicant again during 1994 after he had fallen on a flight of stairs at work. They found that 

his condition was deteriorating progressively. They expressed the opinion that a serious trauma 



to his neck may probably render the applicant a quadriplegic or even cause his death. They 

considered him unfit to continue his employment and recommended that he should be declared 

medically unfit for work. 

This view is shared by Dr Els, a general practitioner. On 29 March 1994 a medical board was 

convened by the Department to consider the applicant‟s application for retirement on the grounds 

of ill health. From the report of the board it appears that the applicant has also been experiencing 

bouts of fainting fits, the cause of which have not yet been established. Whether or not these are 

related to his cervical condition is therefore unknown. The board also found that the applicant‟s 

cervical condition is unstable and that even a minor injury may be fatal. 

In terms of section 17(2)(a) of the Public Service Act 103 of 1994, certain officers may be 

discharged from the public service on account of continued ill health. In terms of the Public 

Service Staff Code an officer is entitled to initiate proceedings for his retirement on this ground 

(paragraph 5.8.1(b) of the Code). Paragraph 5.8.2 of the Code reads as follows: 

“5.8.2 

Conditions 

(a) 

Decisions regarding discharge should be made with due regard to the findings of the personal 

physician of the person concerned and/or physician in the service of the State and/or a medical 

board in so far as the head of department deems further examination necessary. For this purpose 

(a) medical examination(s) in terms of Public Service Regulation  
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A19.2 and the completion of (a) medical examination report form(s) (form Z29 or the usual 

departmental medical examination report forms in the case of members in the Services), is a 

prerequisite. 

(b) 

Circumstances must indicate beyond reasonable doubt that the work performance of the officer 

concerned has decreased to such an extent as a result of continued ill health that discharge is 

unavoidable and in the interest of the State. 

(c) 

Circumstances must not rather dictate action in terms of other directives or relevant provisions of 

the Public Service Act, 1994 – if the reason for medical unsuitability had been present, for 

example before or at the time of appointment, but was not declared by the officer, the application 

of section 17(2)(g) of the Public Service Act, 1994 must, inter alia, be considered. 
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(d) 

In view of the pension benefits involved, attention should continuously be paid to whether the 

officer‟s ill health is not due to deliberate and/or irresponsible own default and if so, it must be 

clearly indicated and conveyed to the pension authorities. 

(e) 

Should an officer have the medical report form completed by his/her own physician or another 

physician not in the service of the State, through his/her own initiative and not due to the 

Department‟s request, the related expenditure must be borne by the relevant officer. 

5.8.3 

Guidelines 

(a) 

Discharge in terms of the relevant section must not only be based on the officer‟s ill health as 

such, but also on his/her inability to render satisfactory service in his/her current or another post 

or suitable grading. 

(b) 

Since it concerns work ability, conflicting facts in medical evidence, personnel reports and sick 

leave records must be taken into account thoroughly.” 

The reasons advanced for the director-general‟s decision not to approve the applicant‟s 

application for retirement read as follows: 

“1. 

Dr Kotzé‟s application was submitted in December 1993. Certain documents were also 

submitted to support the application. These included a letter from Dr HL Els, one from Dr LJ Nel 

(a neurosurgeon), another from Dr Dan F Marais, and from Drs Smith, Snyman and Partners. 

The departmental board also gave findings on which Dr Kotzé replied. I also considered the 

provisions of the Public Service Act and the provisions of the Public Service Staff Code in so far 

as those provisions relate to a matter of this nature. 

 2. 

In considering an application of this nature, I had to satisfy myself, amongst other things, that 

sufficient information had been placed before me to show not only that Dr Kotzé suffers from 

continued ill health but also that the nature and seriousness of his ill health are such that not only 

can he no longer perform his duties reasonably satisfactorily but also that he is incapable of 



performing any other duties that the Department may assign to him having regard to his illness 

and qualifications. 

 3. 

After carefully considering Dr Kotzé‟s application I was not satisfied that the nature and 

seriousness of his illness he relied upon are such as to make it impossible or extremely difficult 

for him to perform his normal duties. In addition, I was not satisfied that Dr Kotzé is incapable of 

performing satisfactorily any other duties that the Department may assign to him having regard 

to his illness and qualification. 
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 4. 

Having regard to all the information placed before me, I was not satisfied that Dr Kotzé qualified 

for retirement on medical grounds. Accordingly I did not approve his application.” 

In her answering affidavit the second respondent states that she approached the applicant‟s 

application in the following manner: The duties incident to the applicant‟s post of Deputy-

Director: Nutrition are largely office orientated and substantially desk bound and are primarily to 

be performed at the Department‟s offices in Pretoria. There was no record of the applicant 

having failed or being unable to perform his duties for health reasons prior to his application for 

early retirement. The degenerative condition originating from his childhood injury had never 

prevented the applicant from performing his duties sufficiently. Notwithstanding the medical 

reports in 1991 he continued to work until his initial suspension and when that was lifted in June 

1992 he resumed his duties and remained working for over two years until he was again 

suspended at the end of 1994. According to the departmental records there is nothing to suggest 

that the applicant was forced to take an undue amount of sick leave, either before or after 1991 as 

a result of this condition. After his fall in 1995 he took 123 days sick leave whereafter he 

resumed his normal duties. There is no record to suggest that he could not perform any of his 

duties. There is also no record of any application brought by the applicant to be relieved of some 

of his duties because he could not perform them owing to his medical condition. The medical 

reports do not show any rapid deterioration in the medical condition of the applicant since 1991 

and the picture conveyed is one of slow degeneration with a measure of aggravation after his fall 

in November 1993. The 1991 medical reports of Drs Nel and Marais do not indicate how the 

performance of the duties by the applicant would be affected by his medical condition nor do 

they make any reference to the applicant‟s duties and demonstrate how his continued remaining 

in the service of the Department would affect his medical condition nor do they demonstrate how 

the applicant‟s medical condition would affect the performance of his duties. The essence of 

their views is that retirement was justified by a high potential risk should he suffer a trauma to 

his neck. They did not consider whether such a trauma was likely having regard to the nature of 

his job. The departmental medical board expressed the opinion that the applicant was not fit for 

further government service. In their general remarks the medical board stated that because the 

applicant‟s work requires him to drive on rough roads and because of the sporadic dizzy spells he 

experiences, it would be dangerous for him to drive a motor vehicle. Apart from this the medical 



board did not demonstrate how Applicant‟s medical condition would affect the performance of 

his duties as set out in the applicant‟s duty sheet. His duties do not consist of driving and there is 

certainly no necessity for him to drive on rough roads. 

The second respondent states that she discussed the medical reports with the first respondent and 

with her deputy-director-general, Dr Ayanda Ntsaluba, both of whom are medical practitioners. 

She did this in order to ensure that she had not underestimated the medical reports submitted by 

the applicant. The first respondent and Dr Ntsaluba confirmed Second Respondent‟s 

understanding of the contents of the medical reports. Second Respondent states that at the end of 

the day, given the sedentary nature of Applicant‟s duties and given the remoteness of any 

substantial risk of his suffering trauma in consequence of those  
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duties, she was not satisfied that his condition sufficiently impaired his ability to perform his 

duties as to warrant his discharge on medical grounds. 

The applicant disputes that the duty sheet annexed to Second Respondent‟s answering affidavit 

correctly reflects his duties. He has never seen it. During argument it was common cause that the 

duty sheet mentioned by the second respondent has only recently been compiled. In his replying 

affidavit the applicant alleges that his responsibilities include the initiation of various nutritional 

programs and surveys countrywide which took him to places such as Vanderbijlpark, Witbank, 

Robertson, Riversdale, Swellendam, Botshabelo and the Natal Midlands. This is also 

substantiated by his claims for travelling and subsistence allowances. It is accordingly contended 

that the second respondent‟s decision is based on incorrect facts. Moreover, the applicant 

contends that he should have been afforded an opportunity to deal with the facts which the 

second respondent took into consideration and which did not form part of his application. The 

applicant concedes that prior to his fall in 1993, his condition had never significantly prevented 

him from performing his duties. Since December 1993 he has been obliged to take 50 days sick 

leave as a direct result of his condition. However, the primary reason for medical discharge lies 

in the grave risk that the slightest further trauma could cause paralysis or even his death. This 

risk is present notwithstanding the fact that the condition is degenerating slowly. 

Counsel on both sides agree that any proposed disciplinary proceedings are unrelated to the 

present matter and that it should have no bearing on the decision of the question now under 

consideration. 

The present review is firstly one under the common law. The common law grounds of review are 

well-known. The applicant must show that the second respondent failed to apply her mind to the 

issue in accordance with the behests of the statute and the tenets of natural justice. This may be 

shown by proving that the decision was arrived at arbitrarily or capriciously or mala fide or as a 

result of unwarranted adherence to a fixed principle or in order to further an ulterior or improper 

purpose or that the second respondent misconceived the nature of her discretion and took into 

account irrelevant considerations or ignored relevant ones or that the decision was so grossly 

unreasonable as to warrant an inference that she had failed to apply her mind to the matter (see 

Johannesburg Stock Exchange v Witwatersrand Nigel Ltd 1988 (3) SA 132 (A) 152A–E). 



Secondly the review is based on section 24(d) of the Republic of South Africa Constitution Act 

200 of 1993 which provides that where any of an individual‟s rights are affected or threatened he 

or she shall have the right to administrative action which is justifiable in relation to the reasons 

given for it. 

Mr Jammy, on behalf of the applicant, contends that this section widens the common law scope 

for reviewing administrative decisions. Mr Wallis on behalf of the second respondent submitted 

on the other hand that the standard of review under section 24 of the Constitution does not differ 

from the common law standard of review as formulated in the Johannesburg Stock Exchange 

case (supra). He contends that the applicant must satisfy the common law requirements for a 

review. He submitted that the applicant must show that the second  
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respondent failed to apply her mind to the applicant‟s application for early retirement. On the 

facts the second respondent properly applied her mind to the applicant‟s application for early 

retirement and she was entitled to refuse the application as she has duly and honestly applied 

herself to the matter and since it is a matter left to her discretion, the Court should not interfere. 

It therefore becomes necessary to consider whether or not section 24 of the Constitution in any 

way affected the common law principles applicable to reviews of this nature. 

In Tseleng v Chairman, Unemployment Insurance Board and Another 1995 (2) BCLR 138 (T) 

Heher J said the following at 151E–G: 

“Furthermore, whether or not one brings the action of the board in failing to disclose in advance 

to the applicant the existence and scope of its policy within an acknowledged ground of review, I 

would (notwithstanding the absence of submissions to me on this issue) be prepared to find that 

such failure amounts to a breach of the fundamental right conferred on the applicant by section 

24 of the Constitution of the Republic of South Africa . . .” 

With reference to section 24(b) the Judge concluded that it is administratively unfair to fail to 

draw to the attention of an applicant the fact that a board relies on a particular policy and by such 

failure to deprive the applicant of the opportunity to make submissions as to why he should be 

treated as one who qualifies in terms of that policy. This statement indicates that the Judge was 

of the view that section 24(b) is wider in its scope than the acknowledged grounds of review. 

In the matter of Pennington v The Minister of Justice and Others 1995 (3) BCLR 270 (C) Steyn 

AJ held that, notwithstanding the provisions of section 24 of the Constitution, a court cannot 

substitute its discretion for that of the minister. Steyn AJ stated that the approach a court has to 

adopt is that formulated in the Johannesburg Stock Exchange case (supra). The onus is on the 

minister to prove that he properly exercised his discretion (During NO v Boesak 1990 (3) SA 661 

(A)). This approach seems to indicate that the Judge was of the view that section 24 does not 

broaden the scope of reviews in so far as a discretion of a minister is concerned. 

In Standard Bank of Bophuthatswana Ltd v Reynolds NO and Others 1995 (3) BCLR 305 (B) the 

full court of the Bophuthatswana Provincial Division (per Friedman J) also considered the effect 
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of the Constitution in a review of a decision of an industrial court. With reference to the 

judgment in Hira v Booysen 1992 (4) SA 69 (A) Friedman J stated that that judgment settles the 

issue that: 

“where the interpretation of a statutory principle, test or standard is not left to the sole and 

exclusive jurisdiction of the decision-maker, the decision is reviewable for want of facts that, 

applying the correct criterion, reasonably justify the decision.” 

The Judge points out that there is authority that where there is no evidence to support the 

decision of a decision-maker, or where the evidence is insufficient to reasonably warrant the 

decision arrived at, or where undisputed evidence which he was bound to consider is ignored, the 

decision taken can be set aside as invalid (at 323A). After considering recent developments in 

this field, the Judge concludes that it is necessary that the courts adopt the less stringent test of 

“unreasonableness” rather than the more restricted one of “gross unreasonableness” which was 

formerly applied. The Judge concludes his review of the authorities in the following manner (at 

325H to 326C): 
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“In view of the aforegoing considerations and elements, under this topic, and the recent trends by 

our Courts to extend the parameters of review I suggest (albeit it with some diffidence) some 

considerations and aspects of review to be applied by the Supreme Court when reviewing factual 

decisions by the decision makers as follows: 

(i) 

The concept of „unsupported by substantial evidence‟ may be invoked to widen the scope of 

review. 

(ii) 

In this regard and considered integral to (i) above, some Judges 

„have already asserted jurisdiction to set aside decisions based on clearly erroneous inferences of 

fact either by classifying this type of error as an error of law or merely by proceeding on the 

assumption that manifest error of fact makes a decision ultra vires.‟ 

See De Smith (supra) at 139, and the cases cited in note 58, as well as cases cited at 118, notes 

46-7, ante. 

(iii) 

The principle of „no reasonable evidence‟ may be used as a test for resolving questions of fact 

and should be applied in the law of South Africa dealing with review. 

(iv) 



The corollary also applies, namely that if a decision-maker fails to take into account all the 

evidence and considerations relevant to the decision, the decision or finding is reviewable and 

may be set aside. 

(v) 

The Courts are empowered to set aside a decision of a decision-maker or administrative organ 

where he/she or it is obliged to decide a matter, and uncontroverted or undisputed evidence or 

data is ignored.” 

The word “justifiable” as used in section 24(d) of the Constitution will receive proper judicial 

consideration in the years to come. Its meaning will become clearer as it becomes more 

definite/precise/better defined by such careful deliberation. According to the Shorter Oxford 

English Dictionary “justifiable” means “capable of being justified or shown to be just”. The 

Afrikaans text uses the word “regverdigbaar”. These words denote something that can be 

defended. As I understand it, the section requires that the reasons advanced for the administrative 

action must show that the action is adequately just or right. In other words, it must appear from 

the reasons that the action is based on accurate findings of fact and a correct application of the 

law. In this regard the difference between a review and an appeal may have been largely eroded. 

If a review under this section is to succeed, a court of review must be satisfied that the reasons 

advanced for the action under review are not supported by the facts or the law or both. 

When the second respondent considered the applicant‟s application, she was confronted by 

medical opinions to the effect that the applicant‟s condition renders him unfit for continuing his 

duties. The second respondent apparently assumes that none of these medical experts (including 

those appointed by the Department to the departmental medical board) took the trouble to 

enquire into the nature and extent of the applicant‟s duties. Such an assumption is completely 

groundless and unjustified. On the probabilities it must be inferred that these experts have 

investigated the matter fully and have based their opinion as to the applicant‟s incapacity for his 

duties on a careful and well-informed knowledge of the facts. To hold otherwise would be to 

presume that each of these experienced professional men was guilty of professional negligence, 

professional dishonesty or a serious dereliction of duty. If the second respondent entertained any 

of the doubts she expresses in paragraph 15 of her answering affidavit, she should have called for 

fuller reports on these aspects. I agree with  

Page 426 of 1996 (3) BCLR 417 (T) 

Mr Jammy’s submission that the disregard of these opinions in the absence of facts to prove that 

they are ill-informed opinions, gives rise to an inference that she failed to properly apply her 

mind to the issue she had to decide and that she did not reach her conclusion on facts that were 

relevant to the issue before her. 

I may also mention that the second respondent should have afforded the applicant an opportunity 

to deal with any other information which did not form part of his application and which she 

intended to take into account when considering his application. Fairness dictates this. To deny 



the applicant this opportunity is to deny him reasonable procedurally fair administrative action as 

envisaged by section 24 of the Constitution. 

Counsel on both sides agree that such a conclusion would entitle the applicant to the relief 

claimed in the supplementary notice of motion dated 25 August 1995, which is to be found at 

515 of the papers. 

Any costs reserved in this application shall be costs in the cause. I accordingly make an order in 

terms of prayers 1 and 2 of the supplementary notice of motion and the second respondent is 

ordered to pay the applicant‟s costs. 

For the applicant: 

PR Jammy instructed by Blakes Inc 

For the respondents: 

MJD Wallis SC and SS Ngcobo instructed by the State Attorney, Pretoria 
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