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The Aliens Control Act imposes restrictions on aliens entering into or residing in South 
Africa. In terms of the Act the Minister of Home Affairs may exempt a person from this 
restriction by issuing a certificate to this effect. The Minister is also empowered to withdraw 

an exemption and in terms of the Act, has delegated the power to withdraw an exemption 
to the Director-General of Home Affairs. 

 
Ms Walesa, a beautician, is a citizen from Poland. She was granted such an exemption and 
permitted to stay in South Africa. However, she is subsequently informed that the Director-

General of Home Affairs has withdrawn her exemption. No reasons are given for the 
withdrawal of the exemption. It later transpires that the exemption was not withdrawn by 

the Director-General, but by another official, a Director of Legal Advisory Services, in the 
same department. At no time was Ms Walesa given an opportunity to be heard before the 
decision was taken to withdraw her exemption. 

 
Answer the following questions. Give reasons for all your answers – a bare “yes” 

or “no” or reference to a case or provision is NOT enough. 
 
 

QUESTION 1 
 

(a) Define an administrative-law relationship, including the concepts of general and 
individual administrative-law relationships. Explain whether Ms Walesa is the subject of a 

general or individual administrative-law relationship.      (10) 
 
An administrative relationship exists between two or more people where at least one of the 

subjects is a person or body clothed in state authority who is able to exercise that authority 
over a person or body in a subordinate position whose rights are affected by the action. It is 

an unequal relationship. 
 
In a general administrative-law relationship the legal rules governing the relationship 

between the parties apply to all the subjects in a particular group. It is created by, changed 
and terminated by legislation. An individual administrative-law relationship the rules apply 

personally and specifically between the parties. The relationship is created by individual 
administrative decisions. Ms Walesa is the subject of an individual administrative-law 
relationship since the decision to withdraw her exemption applies to her personally and 

specifically. 
 

 
 
 

 
 



(b) Define administrative action in terms of the Promotion of Administrative Justice Act 3 

0f 2000 (PAJA). Name the administrative action(s) evident in the set of facts.  (10) 
 
Administrative action means a decision taken or failure to take a decision by 

(a) an organ of state in exercising a power in terms of the Constitution or a provincial 
constitution, or in exercising a public power or performing a public function in terms 

of any legislation; or 
(b) a natural or juristic person which is not an organ of state when exercising a public 
power or performing a public function in terms of an empowering provision, which 

adversely affects the rights of any person and which has a direct external legal effect. 
The definition in PAJA includes a list of exceptions to this general definition. 

 
PAJA also defines ‘decision’ as being of an administrative nature under an empowering 
statute taken by an organ of state as defined in s 239 of the Constitution. 

 
The withdrawal of her exemption is administrative action. 

 
(c) Give five examples of action expressly excluded from the definition of administrative 
action in PAJA.            (5) 

 
Any 5 of the actions in section 1 (i)(aa)-(ii) whether in broad or detailed terms, ie naming 

the executive powers of the National Executive (plus 4 others) or 5 of the functions 
excluded in terms of s 84(2) of the Constitution. 

[25] 

 
QUESTION 2 

 
(a) What is an organ of state as defined by the Constitution of the Republic of South Africa 

1996 (Constitution)? Identify the organs of state in the set of facts, explaining why you 
think they are organs of state.          (10) 
 

In terms of s 239 of the Constitution an organ of state includes: 
 (a) any department of state or administration in the national, provincial or local 

sphere of government; or (b) any other functionary or institution that (i) exercises a 
power or performs a function in terms of the Constitution or a provincial constitution; 
or (ii) exercises a public power or performs a public function in terms of any 

legislation. A court or a judicial officer is excluded. 
 

The organs of state in the set of facts are: 
The Minister of Home Affairs 
The Director-General of Home Affairs 

The Director of Legal Advisory Services 
The Department of Home Affairs (although nor specifically mentioned) 

 
(b) Explain the concept of delegation, including the rule delegatus delegare non potest 
(the rule against unauthorised delegation). Discuss whether the delegation evident in the 

set of facts is authorised or unauthorised in each case.     (15) 
 

The rule delegatus delegare non potest means that if the action entails the exercise of a 
discretion, no delegation may take place unless authorised by the relevant legislation. In 
other words, if a power is conferred on an administrator because of specific qualifications, 

expertise or knowledge, this function may not be delegated to another functionary. The key 



judgment is Shidiack v Union Government (1912 AD). Delegation is, however, permissible 

in terms of section 238 of the Constitution if it is consistent with the legislation in terms of 
which the power is exercised or the function is performed; or if the power is exercised for 
another executive organ of state on an agency or delegation basis. A subordinate may, 

however be instructed to implement a decision. An administrator may not put itself in the 
position of having to accept directions or orders from another body. The administrator may 

appoint a fact-finding body to assist it, providing the final discretion is exercised by the 
proper authority. 
 

In the light of the above, the Director of Legal Advisory Services did not perform in terms of 
an authorised delegation since the statute makes provision for the function to be performed 

by the Minister of Home Affairs who may delegate this power only to the Director-General 
of the department.  
Only the latter action was therefore authorised delegation. 

 
It was curious to discover how many students thought that the Director of Legal Advisory 

Services was not a Home Affairs official. If not absolutely clear from the set of facts, you 
can assume that it is an official in the same department. Many departments incorporate 
some form of legal services. 

[25] 
 

QUESTION 3 
 
(a) List the requirements of just administrative action as set out in section 33 of the 

Constitution.            (5) 
 

Lawfulness 
Fair procedure 

Reasonableness 
Written reasons where rights have been adversely affected. 
 

(b) Discuss fully whether the decision to withdraw Ms Walesa’s exemption without being 
given an opportunity to be heard before the decision was taken constitutes procedurally 

fair administrative action.          (15) 
 
Procedurally fair administrative action includes the rules of natural justice. The 

constitutional right is however not limited to and is more comprehensive than the common-
law rules. The rules of natural justice comprise the audi alteram partem rule and the nemo 

iudex in sua propria causa rule. 
 
The audi-rule consists of: 

 
●the opportunity to be heard, including 

proper notice of the intended action 
reasonable and timeous notice 
personal appearance/written representations 

legal representation if warranted 
the right to lead evidence and to cross-examine not inherent - proper opportunity to 

put one’s case is the criterion 
public hearing. 

●to be informed of considerations which count against the person 

●reasons must be given for the decision. 



 

The nemo judex-rule means that one may not be a judge in one’s own cause, ie the 
decision-maker must be impartial and not biased (usually no personal or pecuniary 
interest). 

 
S 3 of PAJA is an approximate codification of these rules. Added to the rules of natural 

justice are a clear statement of the administrative action and adequate notice of any right 
of review and appeal and the right to request reasons. The administrator has a discretion 
whether to allow assistance and/or legal representation; the presentation and dispute of 

information and arguments; personal appearance. The Van Huysteen case urges a generous 
interpretation, however. 

 
It is clear that the administrative action did not comply with the legal requirements. Ms 
Walesa was not given a hearing (with all the requirements that entails) before her 

exemption was withdrawn, she was not given reasons for the withdrawal, there was no 
compliance with s 3 of PAJA and the rules of delegation were transgressed. 

 
(c) Briefly explain when the concept of legitimate expectation may be used to obtain a 
hearing and whether it plays any part in the set of facts.      (5) 

 
The doctrine of legitimate expectation provides that the rules of natural justice must 

be complied with when a regular practice exists which the affected party reasonably expects 
to continue and/or an express promise was given by the authority. 
 

It can be argued that the certificate granting the exemption from restrictions amounts to a 
promise given by the department. If there has been a regular practice to let certificates of 

exemption run the course of its duration, this would also create a legitimate expectation. If 
the exemption is withdrawn, the affected person should be given an opportunity to make 

representations before the certificate is withdrawn. 
[25] 

 

QUESTION 4 
 

(a) (i) List the persons who have locus standi in terms of section 38 of the    
Constitution.           (5) 

 

anyone acting in their own interest; 
anyone acting on behalf of another who cannot act in their own name; 

anyone acting as a member of, or in the interest of, a group or class of persons; 
anyone acting in the public interest; 
an association acting in the interest of its members. 

 
(ii) Does Ms Walesa have locus standi? Why?      (2) 

 
Yes, she is acting in her own interest. 
 

(iii) Would the South African Association of Beauticians, to which Ms Walesa belongs, 
have locus standi to act on her behalf? Why?      (3) 

 
Yes, they would be association acting in the interest of its members. 
 



(b) Discuss the judicial remedies available to anyone whose rights have been affected by 

administrative action.           (15) 
 
Statutory appeal 

None of the higher courts have inherent appeal jurisdiction - appeals are therefore only 
available when the relevant legislation makes provision for it. Subordinate legislation may 

only make such provision if authorised by the enabling legislation. Appeals lie only against 
final decisions. The court is restricted to the record, but rehears the merits of the decision. 
 

Review 
All higher courts have inherent review jurisdiction in terms of the common law. Ouster 

clauses are no longer constitutional in terms of s34 of the Constitution. Review may take 
place in terms of the Constitution, PAJA, specific statutes, Supreme Court Act (if review of 
lower courts’ decisions). 

The grounds of review must be stated and broadly rests on an infringement of a  
fundamental right or challenges the validity of administrative action. 

It only decides on the validity of the decision, but may go beyond the record. 
 
Interdict 

An interdict is aimed at preventing unlawful administrative action which will prejudice the 
rights of the affected party. 

There must be a clear legal interest which is being threatened; 
No alternative satisfactory remedy available; 
The party will suffer irreparable damage or prejudice if the interdict is not granted. 

 
Mandamus 

This remedy is used to compel an administrator to perform a statutory duty. It cannot 
however stipulate how the power should be exercised. PAJA, eg provides that ‘failure to 

make a decision’ is a ground for review. The court can, however be approached to grant a 
mandamus in the event of a long delay to make a decision. It is the flip side of an interdict 
- unauthorised action is prevented by means of an interdict and compliance with a statutory 

duty is enforced by way of mandamus. 
 

Declaratory order 
This remedy is applied for where there is a clear dispute or uncertainty about the validity or 
effect of administrative action, even where other remedies may also be relied on. The court 

will give a definitive answer to the question of what the legal position is regarding any 
particular person or a given state of affairs. It clarifies the ‘status’ of a matter. 

 
Defence in criminal proceedings 
If a person is charged with a criminal offence created by legislation (failing to comply with 

empowering legislation) the charge may be defended by challenging the validity of the 
administrative decision that is the subject of the dispute. 

[25] 
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